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GROUND LEASE AGREEMENT 
 
 THIS GROUND LEASE AGREEMENT (this “Lease”) is dated as of _____________, 
202__.  This Lease is by and between Town of Hampden, which has an address of 106 Western 
Avenue, Hampden, ME 04444 (“Landlord”) and BWC Jimmie Pond, LLC, a Delaware limited 
liability company, and/or its assigns, with a principal office at P.O. Box 171381, Boston, MA, 
02117 (“Tenant”) (and, together with “Landlord” each, a “Party” and together, the “Parties”). 
 
 Landlord, for and in consideration of the rents, covenants and agreements contained in this 
Lease on the part of Tenant, its successors and assigns, agrees to and does hereby lease to Tenant, 
and Tenant agrees to and does hereby lease from Landlord, subject to the terms and conditions of 
this Lease, an approximately 31 acre exclusive leasehold estate located on a portion of the parcel 
of land owned by the Landlord which parcel is more fully described in the deed recorded at the 
Penobscot County Registry of Deeds at Book 9616, Page 287 (the “Property”), located off of 
Route 202, Hampden, Penobscot County, Maine, which leased premises is more fully and legally 
described on Exhibit A and depicted on Exhibit A-2, both of which are attached to this Lease and 
incorporated herein by reference (the “Leased Premises”), together with ingress, egress, and utility 
easements providing access to and from a public road (Route 202) to the point of utility 
interconnection, for the purposes of installing, operating, maintaining and removing a solar electric 
generating facility, which includes but is not limited to photovoltaic solar panels, mounting 
systems, inverters, transformers, integrators, equipment containers, batteries, storage systems and 
electrical lines, cables and conduits required to generate, collect, distribute store, and transmit 
electrical energy, and such additional utility lines, cables, conduits, transformers, wires, meters, 
monitoring equipment, and other necessary and convenient equipment and appurtenances common 
to such a facility (“Solar Facility”). 
 
 TOGETHER with the right to use, in common with Landlord, all easements, rights, 
privileges and appurtenances to the same belonging or in any wise appertaining thereto. 
 
 TO HAVE AND TO HOLD the aforesaid Leased Premises and appurtenant interests unto 
Tenant for the Term (as defined in Exhibit B). 
 

1. Recitals; Definitions.  The Recitals set forth above and the Exhibits attached to this Lease 
are each incorporated into the body of this Lease as if set forth in full.  All capitalized terms 
not defined in the body of this Lease shall have the meaning as set forth in Exhibit B 
attached hereto. 
 

2. Term of Lease.  The lease term shall be as follows: 
 

a. An “Initial Term” commencing on the Effective Date and expiring upon the 
Commercial Operation Date (“COD”) (as defined in Exhibit B).  Tenant and 
Landlord agree to promptly execute a memorandum confirming the COD. 
Notwithstanding the foregoing, if the Effective Date falls on any day other than the 
first day of a calendar month then the Initial Term of this Lease will be measured 
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from the first day of the month following the month in which the Effective Date 
occurs. 
 

b. The “Primary Term” shall be for a period of twenty (20) years commencing on the 
COD. 
 

c. A “Final Term” commencing upon expiration of the Primary Term or last Renewal 
Term (as defined below), if any, to allow for Tenant’s decommissioning and removal 
of the Solar Facility. The Final Term shall last no longer than a period of six (6) 
months, unless extended per mutual written agreement of Tenant and Landlord.   
 

d. Tenant shall have the right, in its sole discretion, to elect to extend the Primary Term 
for up to four (4) five (5) year extensions (such extensions referred to as “Renewal 
Terms”).  Tenant shall provide Landlord with written notice of its election to 
exercise the Renewal Term option on or before the expiration of the Primary Term 
or the then-current Renewal Term, as applicable.   

 
3. Rent.  As consideration for Landlord leasing the Leased Premises to Tenant, Tenant agrees 

to pay during the Term to Landlord in lawful money of the United States of America, Basic 
Rent as follows: 

 

a. Commencing on the earlier of the Construction Start Date or the third (3) 
anniversary of the Effective Date, and expiring the earlier of Commercial 
Operation (as defined in Exhibit B) or one (1) year from the commencement of 
the Construction Phase (as defined in Exhibit B), Tenant shall pay to Landlord 
annual rent of Two Thousand ($2,000.00) Dollars per megawatt (DC) of power 
planned and permitted to be installed (“Monthly Phase Rent”), payable to 
Landlord, in advance, in equal installments at the beginning of each calendar 
month.   

 
b. Commencing on the earlier of the date of commencement of Commercial 

Operation (“Commercial Operation Date” or “COD”) or one (1) year from the 
Construction Start Date and expiring on the later of the expiration of the Final 
Term or expiration of the Renewal Term, if any, or earlier termination of this 
Lease, Tenant shall pay the annual rent of Five Thousand ($5,000.00) Dollars 
per megawatt (DC) of Installed Power (“Quarterly Phase Rent”) to Landlord, in 
advance, in equal quarterly installments at the beginning of each calendar 
quarter.  Beginning on the first (1st) anniversary of the earlier of the COD or one 
(1) year from the Construction Start Date and recurring annually thereafter 
throughout the Term, the Quarterly Phase Rent shall increase by One and One 
Half (1.5%) Percent per annum based on the rent amount in the immediately 
preceding year. 
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c. The Parties agree to execute commencement agreements to memorialize the 
Construction Start Date and the COD. 

 
d. Any payment due under this Lease shall be timely if it is made on the due date 

or within thirty (30) calendar days of the due date. 
 

e. Tenant may pay Basic Rent or other sums due under this Lease (sometimes 
collectively referred to herein as the “Rent”) by check, Automated 
Clearinghouse transfer or wire transfer, and Landlord shall provide to Tenant on 
or before the Effective Date current payment instructions for the payment 
method selected by the Tenant. 

 
4. Solar Facility.   

 
a. At all times while this Lease is in force and effect, all rights to, title to and possession 

of the Solar Facility (including without limitation, all additions, alterations, and  
modifications thereto or replacements thereof, all appurtenant fixtures, machinery 
and equipment installed therein), all electrical output from the Solar Facility, 
Environmental Attributes and Solar Incentives belong solely to Tenant and shall 
remain the personal property of Tenant and shall not attach to or be deemed a part 
of, or fixture to, the Leased Premises. The Solar Facility shall at all times retain the 
legal status of personal property as defined under Article 9 of the Uniform 
Commercial Code, as adopted in the State as the Maine Uniform Commercial Code 
as set forth in Title 11 of the Maine Revised Statutes, as amended, or any 
replacement or successor statute or code.  To the extent applicable, this document 
shall constitute an agreement pursuant to 33 M.R.S.A. §455. “Environmental 
Attributes” shall mean, without limitation, carbon trading credits, renewable energy 
credits or certificates, emissions reduction credits, emissions allowances, green tags, 
tradable renewable credits, or Green-e® products. “Solar Incentives” includes tax 
credits, benefits or incentives for alternative energy expenditure established by any 
federal, State or local government for the production of electricity, including without 
limitation, any accelerated depreciation, installation or production-based incentives, 
investment tax credits and subsidies. 
 

b. It is the express intent of each Party that the Solar Facility is and be treated as the 
personal property of Tenant and not as a fixture to the real estate nor as part of 
Landlord’s interest in the real estate.   

 
c. Landlord hereby waives any lien, security interest, rights to levy, distraint, 

possession, Landlord’s lien and all other claims of any nature that Landlord now has 
or may hereafter have by statute, rule, regulation, common law, agreement or 
otherwise, in and to the Solar Facility, if any, and Landlord shall not cause the 
creation of, or attachment to the Solar Facility of any liens (including mechanics' 
and judgment liens) or other encumbrances.  Any lien or encumbrance upon the 
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Leased Premises, arising from any act or omission of Landlord, shall accrue only 
against the real estate owned by Landlord, and not against the Solar Facility, and 
shall be subject to this Lease. If any such lien or encumbrance shall be filed against 
the Solar Facility or Leased Premises as a result of Landlord's actions or inactions, 
Landlord shall, without cost or expense to Tenant, promptly and within a reasonable 
time cause such lien or encumbrance to be discharged of record by payment, 
statutory lien release bond, court order or otherwise as provided by law. Landlord 
shall not permit any sale, foreclosure or forfeiture of the Leased Premises by reason 
of nonpayment of a lien caused by Landlord or anyone claiming by or through 
Landlord.  Landlord shall immediately notify Tenant of, and send Tenant a copy of, 
any notice Landlord receives claiming that Landlord is late or in default of any 
obligation that could result in a lien or encumbrance against the Leased Premises or 
the Solar Facility.   

 
d. Tenant, at its sole cost and expense, shall operate and maintain the Solar Facility in 

accordance with Section 7 hereof.   
 

e. During the Initial Term, Tenant and its employees, agents and contractors shall have 
a non-exclusive right to enter upon the Property outside the Leased Premises and the 
right of ingress and egress over and across the Property outside the Leased Premises 
for the purpose of (i) surveying the Leased Premises, (ii) performing such other tests 
and studies as Tenant may desire in connection with the development of the Solar 
Facility, including, without limitation, environmental, noise, avian and cultural 
resource assessments, and geotechnical, foundation and soil tests, and (iii) installing, 
maintaining, operating, inspecting and removing one or more solar monitoring 
devices and all associated activities, including the Weather Instruments (defined 
below) and including the performance of all tests and studies associated therewith.  
“Weather Instruments” shall mean ground-based instruments (including Sonic 
Detection and Ranging ("SODAR") instruments) used primarily to gather and 
transmit meteorological data relating to the solar project, and includes 
meteorological data acquisition equipment, power source, and any required data and 
electrical transmission lines.  Landlord shall reasonably cooperate with all of 
Tenant’s due diligence efforts during the Development Period, including 
environmental due diligence, provided that such cooperation does not cause 
Landlord to incur any expenditure (unless Tenant shall reimburse Landlord for any 
such expenditure).  After its investigations of the Property during the Initial Term, 
Tenant shall restore the Property outside the Leased Premises, at Tenant’s sole cost 
and expense, substantially to its condition immediately prior to Tenant’s inspections, 
wear, tear and casualty damage excepted.   

 

f. During the Initial Term, Tenant shall have the right, but not the obligation, to clear 
trees and saplings on the Property outside the Leased Premises for the purpose of 
testing the viability of the solar resource prior to commencement of construction, 
subject to any required approvals by any Governmental Authorities (as defined in 
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Exhibit B) and to Landlord’s prior approval, which shall not be unreasonably 
withheld, conditioned or delayed.  
 

g. Landlord shall provide to Tenant, upon Tenant’s written request, any of the 
following in Landlord's possession or control, within forty-five (45) days following 
the Effective Date: (1) any notice of violation of any law or regulation, including 
zoning laws applicable to the Property, (2) any “Phase I” and other environmental 
assessment reports regarding the Property, (3) Landlord's most recent survey and 
title insurance policy relating to the Property, (4) any governmental permits, licenses 
or approvals for the  Property, (5) tax bills, contracts and agreements relating to the 
Property, and (6) any other surveys, physical condition reports, notices regarding 
zoning or government action with respect to the Property. 

 

h. Landlord acknowledges that Tenant may obtain, at Tenant's expense, a title 
insurance policy insuring Tenant's leasehold interest in and access to the Premises. 
Landlord agrees to reasonably assist Tenant in obtaining such title policy by 
supplying any information reasonably requested by the title insurance company in 
connection with issuing such title policy and to cooperate with Tenant in curing any 
title defects which may affect Tenant’s use of the Premises for the Permitted Use (as 
defined in Section 9) provided that such assistance and cooperation does not cause 
Landlord to incur any out-of-pocket expenditure in excess of $2,500.00.  

 

i. Tenant shall have the right, at any time and from time to time during the Term, at its 
expense, to (i) install, operate, maintain, make additions, changes, alterations, or 
modifications, structural or otherwise, to the Solar Facility; and (ii) remove or 
demolish the Solar Facility or any other structures hereafter located on the Leased 
Premises. 

j. Tenant shall have the right to place one or more signs advertising the Solar Facility 
provided that, prior to putting up any such signage, Tenant has obtained all required 
sign permits from Governmental Authorities.  Landlord shall, at Tenant’s request 
and at no expense to Landlord, fully cooperate with Tenant in its efforts to obtain 
same. 

 
5. Impositions.   

 
a. Throughout the Term, Tenant shall pay, or cause to be paid, all Impositions (as 

defined in Exhibit B) associated with the Solar Facility, except that Impositions 
assessed for fiscal periods of the taxing authority which extend beyond the Term 
shall be apportioned between Landlord and Tenant at the expiration of the Term.  
Landlord shall promptly forward to Tenant all notices, bills or other statements 
received by Landlord concerning any Imposition, including notices pursuant to 36 
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M.R.S.A. Sec. 941, 942 and 943 or unpaid tax assessments against the Property.  
Tenant shall pay all such Impositions associated with the Solar Facility directly to 
the taxing authority (or, alternatively, to the Landlord as agreed by the Parties in 
which event Landlord shall pay the Impositions to the taxing authority) as the same 
become due and payable and before any fine or penalty is added thereto for the 
nonpayment thereof.  Tenant may pay any Imposition (including any interest 
accrued on the unpaid balance of such Imposition) in installments if so payable by 
law, whether or not interest accrues on the unpaid balance.    

 
Landlord shall pay when due during the Term of the Lease (i) all personal property 
taxes attributable to improvements or facilities installed by Landlord or others 
(excluding Tenant) on the Property, if any, (ii) all real estate taxes attributable to 
the Property, if any, and (iii) any governmental fees, costs and charges related to 
the Property but unrelated to the Solar Facility on the Property (“Landlord’s 
Taxes”).  If Landlord is to pay the taxing authority and fails to do so when due, 
Tenant has the right but not the obligation to pay same.  If Tenant does pay 
Landlord’s Taxes, Tenant shall be permitted to offset such costs against Rent until 
fully reimbursed.    
 

b. Tenant shall have the right in its own name to contest the validity or amount, in 
whole or in part, of any Imposition (including a reduction in the assessed valuation 
of the Leased Premises) by appropriate proceedings timely instituted, provided 
such contest effectively stays or prevents any official or judicial sale of the Leased 
Premises or any part thereof by reason of nonpayment of any Imposition.  Landlord 
shall, at Tenant's request and expense, fully cooperate with Tenant in all reasonable 
ways to contest any Imposition.  Any refund payable as a result of any such 
proceedings on account of Real Estate Taxes (as defined in Exhibit B) or other 
Impositions paid by Tenant and attributable to a period of time during the Term 
shall be the property of Tenant. 
 

c. Notwithstanding anything to the contrary contained herein, in the event the 
Landlord demonstrates within five (5) business days after receipt of a tax bill that 
the development of the Solar Facility on the Leased Premises results in an increased 
tax liability imposed by the State and/or local taxing authorities for the Leased 
Premises (including but not limited to any increase in real estate tax resulting from 
the release of the Leased Premises from Tree Growth and/or Open Space 
classifications (36 M.R.S.A. Sec. 571-584-A and 36 M.R.S.A. Sec. 1101-1121), 
throughout the duration of the Lease until the expiration of the Final Term, Tenant 
agrees to pay such increased assessed tax liability to the municipal and/or State 
taxing authority or to the Landlord as agreed by the Parties. 

 
d. Notwithstanding anything contained in this Lease, (i) Tenant shall not be under any 

obligation to pay any part of any franchise, excise, estate, inheritance, income or 
similar tax which is or may become payable by Landlord or which may be imposed 
against Landlord on any Basic Rent or any other payments payable pursuant to the 
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Lease or upon the income or profits of Landlord by reason of any law now in force 
or later enacted, and (2) in the event the Leased Premises are reassessed for tax 
purposes because of transfer of ownership of the Property (or any portion thereof) 
during the Term, Tenant shall not be responsible for payment of any increase in 
real estate taxes, charges and assessments attributable to such re-assessment, which 
increase shall be the sole responsibility of Landlord. 
 

6. Insurance. 
 

a. At all times during the Term of this Lease, Tenant shall maintain, at Tenant’s cost 
and expense, in full force a comprehensive public liability insurance policy covering 
Tenant’s operations, activities, and liabilities on the Leased Premises, having singly 
or in combination limits not less than One Million Dollars ($1,000,000) in the 
aggregate.  Such policy shall include Landlord as an additional insured under such 
policy as the Landlord’s interests may appear under this Lease.  Upon Landlord’s 
request, Tenant shall give Landlord a certificate of insurance evidencing that the 
insurance required under the Lease is in force. 
 

b. At all times during the Term of this Lease, Landlord shall maintain, at Landlord’s 
cost expense, in full force a comprehensive public liability insurance policy covering 
Landlord’s operations, activities, and liabilities on the Property, having singly or in 
combination limits not less than One Million Dollars ($1,000,000) in the aggregate.  
Such policy shall include Tenant as an additional insured under such policy as the 
Tenant’s interests may appear under this Lease.  Upon Tenant’s request, Landlord 
shall give Tenant a certificate of insurance evidencing that the insurance required 
under the Lease  is in force. 

 
c. Landlord and Tenant each hereby waives any right of recovery against the other and 

the authorized representatives of the other for any loss or damage that is covered or 
required by this Lease to be covered by any policy of insurance maintained with 
respect to the Property, the Leased Premises or any operations therein, even though 
such loss or damage might have been occasioned by the negligence of such 
party.  Each party shall cause its insurers issuing insurance policies relating to this 
Lease, the Property, the Leased Premises or the Solar Facility to provide that such 
insurers waive all right of recovery by way of subrogation against the other party in 
connection with any claim, loss or damage covered by such policies. 

 
7. Alterations by Tenant; Maintenance by Tenant; Mechanic’s Liens. 

 
a. Tenant may at any time, or from time to time, at its sole cost and expense and without 

obtaining the consent or approval of Landlord, construct the Solar Facility, and make 
changes, alterations, additions,  or modifications, including reconstruction to and 
removal of all or part of the Solar Facility, access and utilities, or any part thereof 
(collectively the “Alterations”); provided, however, that such Alterations shall be 
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performed in a good and workmanlike manner and shall comply with all Legal 
Requirements (as defined in Exhibit B). In furtherance, but not in limitation, of the 
foregoing, Landlord acknowledges that Tenant intends to construct a photovoltaic 
solar energy generation and transmission facility on the Leased Premises, a security 
fence and driveway made of pervious material (i.e., earth, crushed stone, gravel).   
Tenant shall have no obligation to construct or reconstruct the Solar Facility or any 
part thereof nor to maintain the Solar Facility in any particular condition or state of 
repair so long as the Solar Facility complies with all Legal Requirements.  All 
insurance proceeds paid on account of any damage or destruction under the 
insurance policies maintained by Tenant shall be paid to the Tenant. 
 

b. Tenant shall comply with all Legal Requirements and shall, within sixty (60) days 
after receipt by Tenant of Landlord’s notice, discharge, by the filing of a bond or 
otherwise, any mechanic’s, materialman’s or other lien asserted against the Leased 
Premises by reason of the making of any Alterations.   

 
c. For any access Easements granted to Tenant which are located outside the Leased 

Premises, as discussed more fully in Section 12(e) below, each Party shall have the 
right, but not the obligation, to maintain the areas within such Easements to the 
extent necessary for its own use; however, Tenant is responsible for any and all 
damage to areas within such Easements to the extent caused by Tenant or its 
employees, agents or contractors. 
 

d. Tenant may provide all security measures that Tenant determines are or may be 
reasonably necessary for the Solar Facility.  Such measures may, but will not 
necessarily, include warning signs, closed and locked gates, and other measures 
appropriate and reasonable to protect against damage or destruction of the Solar 
Facility or injury or damage to persons or property resulting from the Solar Facility 
and/or the operation thereof. 

 
8. Repairs, Maintenance by Landlord  

 
a. Landlord shall not be required to furnish any services or facilities or to make any 

necessary repairs or alterations in or to the Leased Premises, Solar Facility, 
roadways exclusively used by Tenant.   
 

b. Landlord shall have the right, but not the obligation, to maintain and to use the areas 
within any non-exclusive access Easements, as discussed more fully in Section 12(e) 
below, granted to Tenant for its use; however, Landlord is responsible for any and 
all damage to areas contained within such non-exclusive Easements to the extent not 
caused by Tenant or its employees, agents or contractors. 
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c. As more fully set forth in Section 12 below, Landlord shall not construct structures 
or plant trees adjacent to the Leased Premises that will impede solar access to the 
Solar Facility. 

 
9. Use of Leased Premises by Landlord and Tenant; Access; Compliance with Legal 

Requirements 
 

a. Tenant shall have the exclusive right during the Term to use and occupy the Leased 
Premises for a Solar Facility and any other lawful related purpose, including but not 
limited to entering into related utility agreements; and to make all necessary 
governmental and quasi-governmental filings for the Leased Premises. Tenant’s use 
shall include, without the necessity of notice to Landlord or securing Landlord's 
prior consent or permission, and without limitation, due diligence for and the 
construction, operation and removal of the Solar Facility (collectively, the 
“Permitted Use”).  
 

b. Tenant shall have 24/7 access to the Leased Premises and for pedestrians, vehicles 
and utility lines to the nearest public road(s) maintained by the Governmental 
Authorities to the Leased Premises.  Additionally, if applicable, Tenant shall have a 
non-exclusive Easement for access to the Leased Premises through, on, over and 
under any Private Roads (as defined in Exhibit B), whether the Private Roads are 
currently existing or constructed after the Effective Date.   Notwithstanding anything 
in this Lease to the contrary, and subject to Tenant’s other rights contained herein, 
if for any reason caused by Landlord’s action or failure to act, Tenant is prevented 
from reasonable access to the Leased Premises for the purposes set forth in this 
Lease, Landlord shall take all necessary and reasonable steps to remove any such 
impediment to access and, if required by Tenant, Landlord shall promptly provide 
an alternate means of access to the Leased Premises that is reasonably acceptable to 
Tenant. 
 

c. Tenant shall, throughout the Term, comply with all Legal Requirements now or 
hereafter applicable to the Leased Premises and the Solar Facility.  Tenant shall have 
the right to contest any Legal Requirements and postpone compliance therewith until 
the final determination of such contest, provided that the contest is prosecuted with 
due diligence and the postponement of compliance does not result in the imposition 
of any liens on the Leased Premises or the Solar Facility, subject Landlord to any 
fine or penalty or to prosecution for a criminal act, or cause the Leased Premises, or 
any part thereof, to be condemned or vacated. Landlord agrees to cooperate with 
Tenant at no expense to Landlord throughout Tenant’s permitting process and 
compliance process. 
 

d. Tenant shall not be responsible for, and Landlord shall retain full responsibility for, 
any violation of any Legal Requirements with respect to the Property (excluding the 
Leased Premises), or caused by Landlord or by Landlord’s affiliates, officers, 
employees, agents, contractors, or licensees.   
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10. Condemnation. 
 

a. If, at any time during the Term, the whole of the Leased Premises is taken for any 
lawful power or authority by the exercise of the right of condemnation or eminent 
domain, including any such taking by “inverse condemnation,” then this Lease shall 
terminate. If this Lease terminates, it shall terminate as of the earlier of the date that 
title vests in the condemnor or the date that the condemnor takes possession of the 
Leased Premises so taken (“Date of Taking”). In such event, Rent and all other 
charges payable hereunder shall be prorated and paid to the Date of Taking. 
 

b. If, at any time during the Term, more than ten percent (10%) of the square footage 
of the Leased Premises, or other access way which is necessary for access to the 
Leased Premises, is taken for the purposes set forth in subparagraph (a), above, and 
Landlord cannot provide additional square footage or alternative access, Tenant 
shall have the right to terminate this Lease. If Tenant so elects to terminate this 
Lease, it shall terminate as of the Date of Taking and Tenant shall give written notice 
of such termination to Landlord within one hundred twenty (120) days after the date 
of Tenant’s receipt of notice of such taking. In such event, Basic Rent and all other 
charges payable hereunder shall be prorated and paid to the date of termination. 
 

c. If the whole or a part of the Leased Premises is taken by condemnation, Landlord 
shall have the unqualified right to pursue its remedies against the condemnor for the 
full value of Landlord’s fee interest and other property interests in and to the Leased 
Premises. Similarly, Tenant shall have the unqualified right to pursue its remedies 
against the condemnor for the full value of Tenant’s leasehold interest, the Solar 
Facility and other property interests of Tenant in and to the Leased Premises, 
business interruption, loss of goodwill and relocation and moving costs and 
Landlord will cooperate with same at no cost or expense to Landlord. Neither 
Landlord nor Tenant shall enter voluntarily into any binding agreement of settlement 
related to a taking without the prior consent of the other Party, which consent shall 
not be unreasonably withheld, conditioned or delayed. If the laws of the State allow 
or require the recovery or award from the condemnor to be paid into a common fund 
or to be paid to Landlord only, and if such recovery or award is so paid into a 
common fund or to Landlord only, then the recovery or award so paid shall be 
apportioned between the Parties according to the value of their respective property 
interests as they existed on the Date of Taking, giving due consideration to the size 
of the Leased Premises, the Solar Facility, the number of years remaining in the 
Term and the condition of the Solar Facility on the Leased Premises. If the recovery 
or award from the condemnor is paid into a common fund or paid to Landlord only, 
then the Tenant shall be entitled to that portion of such award given for the value of 
the Solar Facility, Tenant’s relocation expenses and other expenses of Tenant 
included within such recovery or award. Except for Tenant’s leasehold interest in 
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the Leased Premises (which will be apportioned in accordance with this Section), 
Tenant shall not be entitled to share in any separate award made to Landlord for the 
value of any land owned by Landlord, which is the subject of the taking. Landlord 
shall not be entitled to share in any separate award made to Tenant for the value of 
the Solar Facility, Tenant’s relocation expenses, and Tenant’s other expenses. The 
provisions of this subparagraph (c) shall survive any termination of this Lease 
pursuant to the provisions of subparagraphs (a) or (b). 
 

d. If, at any time during the Term, a part of the Leased Premises is taken by 
condemnation and Tenant is not entitled to or does not exercise its right to terminate, 
this Lease shall continue in full force and effect, except that Basic Rent and 
Additional Rent (as defined in Exhibit B) shall be reduced as of the Date of Taking, 
so that for the remainder of the Term, Tenant shall pay only such portion of the Basic 
Rent and Additional Rent as the rental value of the part remaining after 
condemnation bears to the rental value of the entire Leased Premises at the Date of 
Taking. Tenant shall perform the construction, repair, alteration or restoration of the 
remaining part of the Leased Premises and Solar Facility so that they are suitable for 
the Permitted Use; provided, however, that the condemnation award shall be 
promptly made available to Tenant to pay for such repairs and Tenant shall not be 
obligated to expend an amount greater than the amount awarded to Landlord and 
Tenant on account of the taking of a portion of the Solar Facility, exclusive of that 
portion of the award attributable to real property taken. If the amount awarded to 
Landlord and Tenant on account of the taking is not sufficient to permit Tenant to 
so alter, repair, and restore the Leased Premises and Solar Facility, Tenant shall 
notify Landlord of such deficiency within ninety (90) days after the Date of Taking 
and Landlord may elect to contribute the amount of the deficiency to the cost of the 
repair and restoration or Tenant may terminate this Lease. Landlord shall notify 
Tenant of its election within thirty (30) days after the date on which Landlord 
receives the notice of deficiency from Tenant. If Tenant elects to terminate the 
Lease, the termination shall be effective as of the Date of Taking and all Basic Rent, 
Additional Rent and other charges payable hereunder shall be prorated and paid to 
the date of termination. The condemnation award received by Landlord and Tenant 
shall be allocated as set forth in subparagraph (c) above. 
 

11. Force Majeure. 
 

a. “Force Majeure Event” means any act or event that prevents or delays the affected 
Party from performing its obligations or due diligence in accordance with this Lease, 
if such act or event is beyond the reasonable control, and not the result of the fault 
or negligence, of the affected Party and such Party had been unable to overcome 
such act or event with the exercise of due diligence (including the expenditure of 
reasonable sums).  Subject to the foregoing conditions, a Force Majeure Event shall 
include the following acts or events: (i) natural phenomena, such as storms, 
hurricanes, floods, lightning, excessive snowfall, volcanic eruptions and 
earthquakes; (ii) explosions or fires arising from lightning or other causes unrelated 
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to the acts or omissions of the Party seeking to be excused from performance; (iii) 
acts of war or public disorders, civil disturbances, riots, insurrection, sabotage, 
pandemic, epidemic, terrorist acts, or rebellion; (iv) strikes or labor disputes (except 
strikes or labor disputes caused solely by employees of a Party or as a result of such 
Party’s failure to comply with a collective bargaining agreement or labor trouble, 
(v) pandemics, epidemics or other widespread health emergencies, as well as  related 
restrictive governmental laws or regulations; and (vi) action by any public or quasi-
public authority causing a moratorium on any activities related to this Lease; and 
(vii) the inability for one of the Parties, despite its reasonable efforts, to obtain, in a 
timely manner, any approval, by any public or quasi-public authority, having 
jurisdiction, necessary to enable the affected Party to develop the Leased Premises, 
or fulfill its obligations or due diligence in accordance with this Lease, provided that 
the delay or inability to obtain such approval is not attributable to the Party in 
question and is not as a result of a denial by any such authority of an application for 
such approval and that such Party has exercised its reasonable efforts to obtain such 
approval.  A Force Majeure Event shall not be based on the economic hardship of 
either Party. 
 

b. Except as otherwise specifically provided in this Lease, neither Party shall be 
considered in breach of this Lease or liable for any delay or failure to comply with 
this Lease if and to the extent that such delay or failure is attributable to the 
occurrence of a Force Majeure Event; provided that the Party claiming relief under 
this Section shall promptly (i) notify the other Party in writing of the existence of 
the Force Majeure Event, (ii) exercise all reasonable efforts necessary to minimize 
delay caused by such Force Majeure Event, (iii) notify the other Party in writing of 
the cessation or termination of said Force Majeure Event and (iv) resume 
performance of its obligations, due diligence or development hereunder as soon as 
reasonably practicable thereafter. 
 

c. Anything to the contrary in this Lease notwithstanding, a Term shall be tolled during 
a Force Majeure Event until the Parties resume performance of their obligations, due 
diligence or development hereunder as provided in this Section. 
 

12. Ingress, Egress, Utility and Solar Easements.  The rights granted to Tenant in this Lease 
include, without limitation the following easements and related rights (collectively, 
“Easements”): 
 

a. the exclusive right to erect, construct, reconstruct, repair, replace, relocate, remove, 
operate, maintain and use the following from time to time, on, under, over and 
across the Leased Premises and Surrounding Property, in connection with Solar 
Facility, with all necessary easements therefor: (a) a line or lines of towers, with 
such wires and cables as from time to time are suspended therefrom, and/or 
underground wires and cables, for the transmission of electrical energy and/or for 
communication purposes, and all necessary and proper foundations, footings, 
crossarms and other appliances and fixtures for use in connection with said towers, 
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wires and cables (collectively “Transmission Facilities”); and (b) facilities 
consisting of one or more substations for electrical collection, to step up the voltage, 
interconnect to transmission line or lines, and meter electricity, together with the 
right to perform all other ancillary activities normally associated with such a facility 
as may be necessary or appropriate to service the Solar Facility, regardless of where 
located (collectively “Interconnection Facilities”);  
 

b. a non-exclusive easement and right over and across the Property, or any 
Surrounding Property adjacent to the Leased Premises for any audio, visual, view, 
light, flicker, shadow, noise, vibration, air turbulence, wake, electromagnetic or 
other effect of any kind or nature whatsoever resulting, directly or indirectly, from 
the Solar Facility, including but not limited to rights to cast shadows and reflect 
glare onto all of the Surrounding Property, from the Solar Facility and/or any and 
all other related facilities, wherever located; 

 

c. an exclusive easement pursuant to 33 M.R.S.A. §1401, et seq., on, over and across 
the Property for the purpose of ensuring access to direct sunlight to any solar panels 
on the Leased Premises and an exclusive easement prohibiting any obstruction of 
direct sunlight throughout the entire Property to and for the benefit of the area 
existing horizontally three hundred and sixty degrees (360º) from any point where 
any solar panel is or may be located at any time from time to time (each such point 
referred to as a “Site”) and for a distance from each Site to the boundaries of the 
Property, together vertically through all space located above the surface of the 
Property, that is, one hundred eighty degrees (180º) or such greater number or 
numbers of degrees as may be necessary to extend from each point on and along a 
line drawn along the surface from each point along the exterior boundary of the 
Property through each Site to each point and on and along such line to the opposite 
exterior boundary of the Property; 

 

d. a non-exclusive easement and right on the Surrounding Property to prevent and fire 
and electrical hazards now or hereafter existing on the Surrounding Property which 
might obstruct receipt of or access to sunlight throughout the Leased Premises or 
interfere with or endanger the Solar Facility or Tenant’s operations; 

e. a non-exclusive access easement over and across the Surrounding Property to the 
Leased Premises as described on Exhibit A-1 and depicted on Exhibit A-2 for 
ingress and egress to the Solar Facility and Leased Premises, to and from a public 
road, and, if applicable, for construction and maintenance of the fence and 
Transmission Facilities and Interconnection Facilities; 
 

f. a non-exclusive easement to be located at a mutually acceptable location on a 
portion of the Surrounding Property to be used for temporary (i) storage and staging 
of tools, materials and equipment, (ii) construction laydown, (iii) parking of 
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construction crew vehicles and temporary construction trailers, (iv) vehicular and 
pedestrian access and access for rigging and material handling, and (v) other 
facilities reasonably necessary to construct, erect, install, expand, modify or remove 
the Solar Facility. In the event that Tenant disturbs the surface of the Surrounding 
Property in connection with the exercise of its rights under this easement, Tenant 
will, at its sole expense, restore the surface of such areas so-disturbed to 
substantially the same or better condition as existed prior to such disturbance. 
 

Tenant has the right and privilege to use, maintain and capture the free and unobstructed 
sunlight over and across the Leased Premises.  Any obstruction to the receipt of and access 
to sunlight throughout the entire area of the Leased Premises is prohibited.  Landlord shall 
not construct buildings or structures, plant trees or vegetation of any type or allow any trees 
or other vegetation on the Surrounding Property which now or hereafter in the reasonable 
opinion of Tenant may be a hazard to the Solar Facility, overshadow or otherwise block, 
shade or interfere with access of sunlight to the Solar Facility, interfere with the sunlight 
direction over any portion of the Leased Premises, cause a material decrease in the output 
or efficiency of the Solar Facility, cause a disturbance to the subsurface that damages or 
interferes with the structural integrity of the Solar Facility or otherwise interfere with 
Tenant’s operation of the Solar Facility or exercise of Tenant’s rights hereunder.  Landlord 
and Tenant hereby acknowledge that Tenant shall have the right (but shall not be obligated) 
to remove, at Landlord’s cost, any such buildings or other structures in violation of the 
preceding sentence.  Any such costs incurred by Tenant shall be reimbursed by Landlord 
within thirty (30) days from receipt of notice and documentation verifying the costs owed 
to Tenant. Notwithstanding anything contained to the contrary herein, Tenant may elect to 
offset such costs against Rent due by Tenant under this Lease until fully reimbursed. 

The Parties expressly agree that the easements and related rights granted by Landlord to 
Tenant in this Lease shall be transferable in accordance with Section 15 herein.  The 
burdens of the Easements and related rights granted to Tenant in this Lease shall be 
appurtenant to the Leased Premises and shall run with and against the Property, shall be a 
charge and burden on the Property and shall be binding upon and against Landlord and its 
successors, assigns, permittees, licensees, lessees, employees and agents.  If the Landlord 
conveys the Leased Premises or Surrounding Property during the Term, Landlord agrees 
that any sale shall be subject to the terms of this Lease and the granting document(s), 
including the deed, shall include within the property description, the existence of the 
Easements contained herein. 
 
The term of the Easements described in this Section 12 shall commence upon the Effective 
Date and shall continue until the last to occur of (i) expiration of the Term, or (ii) removal 
by Tenant of the Solar Facility, Transmission Facilities and Interconnection Facilities from 
the Leased Premises after expiration of the Term.  Additional details concerning the 
location and configuration of the Easements set forth in this Section 12 shall, at the option 
of Tenant, be set forth in a recordable instrument prepared by Tenant, which Landlord 
agrees to execute, and have notarized, within ten (10) days of any Tenant request therefor 
made from time to time.  In addition, at Tenant’s request and expense, the Easements 
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described in this Section 12 may be set forth in a separate standalone Easement agreement, 
which Landlord and Tenant agree to execute, and which Tenant shall have recorded as an 
encumbrance on the Property and binding upon all subsequent owners, successors, and 
assigns. 

 
13. Subordination, Non-disturbance and Attornment Agreement.  Within ten (10) days of 

the Effective Date, Landlord shall obtain a Subordination and Non-Disturbance 
Agreement, as defined below, from its existing mortgagee(s), ground lessors and master 
lessors, if any, of the Leased Premises and any necessary Easements.  Tenant agrees that, 
if requested by Landlord, this Lease shall be subject and subordinate to any mortgages or 
deeds of trust hereafter placed upon the Leased Premises and to all modifications thereto, 
and to all present and future advances made with respect to any such mortgage or deed of 
trust, provided that Landlord first delivers to Tenant a Subordination and Non-Disturbance 
Agreement from the holder of such lien or mortgage.  Landlord agrees that any right, title 
or interest created by Landlord from and after the date hereof in favor of or granted to any 
third party shall be subject to (i) this Lease and all of Tenant’s rights, title and interests 
created in this Lease, and (ii) any and all documents executed or to be executed by and 
between Tenant and Landlord in connection with this Lease.  A “Subordination and Non-
Disturbance Agreement” shall mean an agreement, in form substantially similar to the form 
attached hereto as Exhibit E, between Tenant, Landlord and the holder of a lien or a 
mortgage that provides that the holder of such lien or a mortgage (i) agrees not to disturb 
Tenant’s possession or rights under this Lease, (ii) agrees to provide notice of breaches or 
defaults under the lien or mortgage documents to Tenant and agrees to allow Tenant and 
its Lenders a reasonable period of time following such notice to cure such breaches or 
defaults on behalf of Landlord, and (iii) agrees to comply with such other requirements as 
may be reasonably required by Tenant or its Lenders to ensure the interests of Tenant or 
its Lenders are not interfered with.  Within ten (10) business days of the date of creation of 
any future mortgages or deeds of trust, Landlord shall provide a Subordination and Non-
Disturbance Agreement from Landlord’s Lenders in a form substantially similar to Exhibit 
E  executed and acknowledged by Landlord and the holder of any mortgage to which this 
Lease is, or shall become, subordinate.  If Tenant and Landlord are unable to obtain such 
agreements from any third party holding such an interest in the Property, Tenant shall be 
entitled (but not obligated), in addition to terminating this Lease, to make payments or 
performance in fulfillment of Landlord’s obligations to such third party and may offset the 
amount of such payments or performance against Basic Rent and any other amounts due 
to Landlord.   
 

14. Mortgagee Protection.  Tenant may pledge, sell, grant and/or assign, sublease, mortgage 
and otherwise transfer this Lease or Tenant’s leasehold interest in the Leased Premises in 
whole or in part, without Landlord’s prior consent, in connection with financing or re-
financing of the Solar Facility.  Any Leasehold Mortgagee of the Leased Premises shall, 
for so long as its mortgage is in existence and until the lien thereof has been extinguished, 
be entitled to the following protections, upon delivery to Landlord of notice of its name 
and address:  
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a. Mortgagee’s Right to Possession, Right to Acquire and Right to Assign.  A 
Mortgagee shall have the absolute right:  (a) to assign its security interest; (b) to 
enforce its lien and acquire title to the leasehold estate by any lawful means; (c) to 
take possession of and operate the Leased Premises or any portion thereof and to 
perform all obligations to be performed by Tenant under this Lease, or to cause a 
receiver to be appointed to do so; and (d) to acquire the leasehold estate by 
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or 
transfer the leasehold estate to a third party.  Landlord’s consent shall not be required 
for (1) the pledge, mortgage or hypothecation of Tenant’s rights in the Lease, the 
Solar Facility, or Tenant, or (2) the acquisition of Tenant’s leasehold estate by a third 
party who acquires the same by foreclosure or assignment in lieu of foreclosure.  As 
used in this Lease, (i) the term “Mortgagee” means any financial institution or other 
person or entity that from time to time provides secured financing for or otherwise 
encumbers some or all of Tenant’s interest in the Lease, collectively with any 
security or collateral agent, indenture trustee, loan trustee or participating or 
syndicated Lender involved in whole or in part in such financing, and their 
respective representatives, successors and assigns, (ii) the term “Mortgage” refers 
to the mortgage, deed of trust or other security interest in this Lease and/or the Solar 
Facility given to a Mortgagee in connection with such financing and (iii) the term 
“Mortgaged Interest” refers to the interest in this Lease and/or the Solar Facility, 
that is held by the Mortgagee. 
 

b. Notice of Breach:  Opportunity to Cure.  As a precondition to exercising any rights 
or remedies as a result of any alleged breach by Tenant, Landlord shall give written 
notice of the breach to each Mortgagee concurrently with delivery of such notice to 
Tenant, as applicable, specifying in detail the alleged event of breach; provided 
however that such Mortgagee shall have provided Landlord with its current address.  
In the event the Landlord gives such a written notice of breach, the following 
provisions shall apply: 

 
i. A “Monetary Breach” means failure to pay when due any Basic Rent 

or other monetary obligation of Tenant to Landlord under this Lease.  
Any other event of default that is not a Monetary Breach is a “Non-
Monetary Breach.” 
 

ii. The Mortgagee shall have the same period after receipt of notice of 
breach to remedy the breach, or cause the same to be remedied, as is 
given to Tenant, plus, in each instance, the following additional time 
periods:  (i) sixty (60) days after receipt of the notice of breach in the 
event of any Monetary Breach; and (ii) ninety (90) days after receipt 
of the notice of breach in the event of any Non-Monetary Breach, 
provided that such period shall be extended for the time reasonably 
required to complete such cure, including the time required for the 
Mortgagee to perfect its right to cure such Non-Monetary Breach by 
obtaining possession of the Leased Premises (including possession 
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by a receiver) or by instituting foreclosure proceedings, and provided 
the Mortgagee acts with reasonable and continuous diligence.  The 
Mortgagee shall have the absolute right to substitute itself for Tenant 
and perform the duties of Tenant under this Lease for purposes of 
curing such breach.  Landlord expressly consents to such 
substitution, agrees to accept such performance, and authorizes the 
Mortgagee (or its employees, agents, representatives or contractors) 
to enter upon the Leased Premises to complete such performance 
with all the rights, privileges and obligations of the Tenant. Landlord 
shall not terminate this Lease prior to expiration of the cure periods 
available to a Mortgagee as set forth herein. 
 

iii. During any period of possession of the Mortgaged Interest by a 
Mortgagee (or a receiver requested by such Mortgagee) and/or during 
the pendency of any foreclosure proceedings instituted by a 
Mortgagee, the Mortgagee shall pay or cause to be paid the Basic 
Rent and all other monetary charges payable by Tenant under this 
Lease that have accrued and are unpaid at the commencement of said 
period and those which accrue thereafter during said period.  
Following acquisition of the Mortgaged Interest by the Mortgagee or 
its assignee or designee as a result of either foreclosure or acceptance 
of an assignment in lieu of foreclosure, or by a purchaser at a 
foreclosure sale, this Lease shall continue in full force and effect and 
the Mortgagee or party acquiring title to the Mortgaged Interest shall, 
as promptly as reasonably possible, commence the cure of all 
breaches under this Lease and thereafter diligently process such cure 
to completion, whereupon Landlord’s right to terminate this Lease 
based upon such breach shall be deemed waived; provided, however, 
the Mortgagee or party acquiring title to the Mortgaged Interest shall 
not be required to cure those Non-Monetary Breaches which are not 
capable of being cured or performed by such party (“Non-curable 
Breaches”).  Non-curable Breaches shall be deemed waived by 
Landlord upon completion of foreclosure proceedings or acquisition 
of interest in this Lease by such party. 
 

iv. Any Mortgagee or other party who acquires the Mortgaged Interest 
pursuant to foreclosure or assignment in lieu of foreclosure shall not 
be liable to perform the obligations imposed on Tenant by this Lease 
incurred or accruing after such party no longer has ownership of the 
leasehold estate or possession of the Leased Premises. 

 
v. Neither the bankruptcy nor the insolvency of Tenant or any assignee 

shall be grounds for terminating this Lease as long as the Basic Rent 
and all other monetary charges payable by Tenant under this Lease 
are paid by the Mortgagee in accordance with the terms of this Lease. 
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vi. Nothing in this Lease shall be construed to extend this Lease beyond 

the Term or to require a Mortgagee to continue foreclosure 
proceedings after the breach has been cured.  If the breach is cured 
and the Mortgagee discontinues foreclosure proceedings, this Lease 
shall continue in full force and effect. 

 
c. New Agreement to Mortgagee.  If this Lease terminates because of Tenant’s default 

or if the Mortgaged Interest is foreclosed, or if this Lease is rejected or disaffirmed 
pursuant to bankruptcy law or other law affecting creditors’ rights, then Landlord 
shall, upon written request from any Mortgagee, enter into a new lease of the Leased 
Premises, on the following terms and conditions: 
 

i. The terms of the new agreement shall commence on the date of 
termination, foreclosure, or rejection of this Lease and shall continue 
for the remainder of the Term of this Lease, at the same rent and 
subject to the same terms and conditions set forth in this Lease.  Such 
new agreement shall be subject to all existing subleases, provided the 
subtenants are not then in default. 
 

ii. The new lease shall be executed within thirty (30) days after receipt 
by Landlord of written notice of the Mortgagee’s election to enter a 
new lease, provided said Mortgagee:  (a) pays to Landlord all Basic 
Rent and other monetary charges payable by Tenant, as applicable, 
under the terms of this Lease up to the date of execution of the new 
agreement, as if this Lease had not been terminated, foreclosed, 
rejected or disaffirmed, less the rent and other income actually 
collected by Landlord from subtenants or other occupants of the 
Leased Premises; and (b) performs all other obligations of Tenant 
under the terms of this Lease, to the extent performance is then due 
and susceptible of being cured and performed by the Mortgagee; and 
(c) agrees in writing to timely perform, or cause to be performed, all 
non-monetary obligations which have not been performed by Tenant 
and would have accrued under this Lease up to the date of 
commencement of the new agreement, except those obligations 
which constitute Non-curable Breaches as defined above; and (d) 
reimburses Landlord for Landlord’s reasonable attorney fees 
incurred in reviewing the same.  Any such new agreement shall enjoy 
the same priority as this Lease over any lien, encumbrance or other 
interest created by Landlord. 
 

iii. At the option of the Mortgagee, the new lease may be executed by a 
designee of such Mortgagee without the Mortgagee assuming the 
burdens and obligations of the Tenant thereunder. 
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iv. If more than one Mortgagee makes a written request for a new 
agreement pursuant hereto, the new agreement shall be delivered to 
the Mortgagee requesting such new lease whose Mortgage is prior in 
lien, and the written request of any other Mortgagee whose lien is 
subordinate shall be void and of no further force or effect.  Landlord 
shall be reimbursed all reasonable expenses incurred in determining 
whose Mortgage is prior in lien. 

 
d. Mortgagee’s Consent to Amendment, Termination or Surrender.  Notwithstanding 

any provision of this Lease to the contrary, the Parties agree that so long as there 
exists an unpaid Mortgage, this Lease shall not be modified or amended and 
Landlord shall not accept a surrender of the Leased Premises or any part thereof or 
a cancellation or release of this Lease from Tenant prior to expiration of the Term 
without the prior written consent of the Mortgagee.  This provision is for the express 
benefit of and shall be enforceable by such Mortgagee. 
 

e. No Waiver.  No payment made to Landlord by a Mortgagee shall constitute an 
agreement that such payment was, in fact, due under the terms of this Lease, and a 
Mortgagee having made any payment to Landlord pursuant to Landlord’s wrongful, 
improper or mistaken notice or demand shall be entitled to the return of any such 
payment. 

 
f. No Merger.  There shall be no merger of this Lease, or of the leasehold estate created 

by this Lease, with the fee estate in the Leased Premises by reason of the fact that 
this Lease or the leasehold estate or any interest therein may be held, directly or 
indirectly, by or for the account of any person or persons who shall own the fee 
estate or any interest therein, and no such merger shall occur unless and until all 
persons at the time having an interest in the fee estate in the Leased Premises and all 
persons (including Mortgagee) having an interest in this Lease or in the estate of 
Landlord shall join in a written instrument effecting such merger and shall duly 
record the same. 

 
g. Third Party Beneficiary.  Each Mortgagee is and shall be an express third-party 

beneficiary of the provisions of this Section and shall be entitled to compel the 
performance of the obligations of Landlord under this Lease. 

 
h. Further Amendments.  Provided that no material breach in the performance of 

Tenant’s obligations under this Lease shall have occurred and remain uncured after 
the expiration of all applicable notice and cure periods, at Tenant’s request, Landlord 
shall (i) amend this Lease to include any provision that may reasonably be requested 
by an existing or proposed Mortgagee, or by any entity that is proposing to directly 
or indirectly acquire the Solar Facility, and (ii) shall execute such additional 
documents as may reasonably be required to evidence such Mortgagee’s or other 
entity’s rights hereunder; provided, however, that such amendment shall not 
materially impair the rights of Landlord under this Lease, or extend the Term of this 
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Lease.  Further, Landlord shall, within ten (10) days after written notice from Tenant 
or any existing or proposed Mortgagee, execute and deliver thereto a certificate to 
the effect that Landlord (i) recognizes a particular entity as a Mortgagee under this 
Lease and (ii) will accord to such entity all the rights and privileges of a Mortgagee 
hereunder. 

 
i. Further Amendments to Leased Premises Description.  In the event that it is 

determined by Tenant or any Mortgagee that there are any inaccuracies in or changes 
required to the legal description of the Leased Premises contained herein, the 
validity of this Lease shall not be affected, and, upon the request of Tenant made 
from time to time, Landlord shall execute an amendment to the legal description of 
the Leased Premises contained in Exhibit A and/or of the right of way Easement 
contained in Exhibit A-1 of this Lease and in any Memorandum of Lease (as defined 
in Exhibit B) to reflect the legal description of the Leased Premises as contained in 
any survey obtained by Tenant for the Leased Premises.   

 
15. Assignment.  Excluding assignments that occur pursuant to Section 14 above, Tenant shall 

not assign or transfer this Lease, or any interest herein, without the prior written consent of 
Landlord, which shall not be unreasonably withheld, delayed or conditioned.  
Notwithstanding the foregoing, Tenant is expressly permitted in its sole discretion to sublet 
a part or all of the Leased Premises or to assign its rights and responsibilities under this 
Lease, with notice to Landlord, but without obtaining Landlord’s consent, to (a) any entity 
owned or controlled by Tenant or under common ownership or control with Tenant, or (b) 
any entity to which Tenant conveys all of its right title and interest in the Tenant’s entity 
or in the Solar Facility. 

 
16. Liens. 

 
a. Landlord hereby waives any and all rights it may have to any lien rights, whether 

statutory or otherwise, on Tenant’s personal property, including without limitation, 
the Solar Facility, Tenant’s inventory, trade fixtures, and removable equipment and 
fixtures located within or on the Leased Premises, whether or not any part of the 
Solar Facility becomes so related to the Leased Premises that an interest therein 
would otherwise arise under applicable law.  Landlord agrees to (i) take no action to 
impede or interfere with Leasehold Mortgagee’s remedies under a security interest 
in said personal property of Tenant and (ii) execute, upon request, a confirmation of 
such waiver in a form reasonably satisfactory to Tenant and its Lenders.  
 

b. Landlord expressly acknowledges and agrees that any contractual statutory or 
common law lien rights in favor of Landlord or any mortgage or deed of trust granted 
by Landlord subsequent to the date of this Lease are and shall be expressly made 
subordinate and inferior to Tenant’s right, title and interest in this Lease, any 
sublease permitted hereunder and/or the Easements granted by this Lease and to any 
liens and security interests granted by Tenant in favor of any Leasehold Mortgagee. 
Landlord agrees to execute or cause its mortgagee to execute any further 
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documentation that may be requested by Tenant or a Leasehold Mortgagee of any 
of the foregoing to evidence such subordination.  
 

c. In the event Landlord receives a breach or default notice or notice of lien from any 
of its Lenders or other party holding a mortgage, deed of trust or security interest in 
the Property, Landlord agrees to promptly (i) provide Tenant, the Leasehold 
Mortgagee and subtenant, if any, with a copy of such notice, and (ii) take such 
actions necessary to cure such breach and release any monetary encumbrances (i.e. 
mechanics’ liens, judgment liens, tax liens, etc.). 
 

d. If Landlord fails to pay any of its obligations secured by a mortgage, deed of trust 
or security interest, including, but not limited to, mechanics’ liens, judgment liens, 
tax liens, in the Leased Premises when due, Tenant may at its sole option, pay such 
amount and deduct it from any amounts owed to the Landlord under this Lease. 
 

17. Breach and Default Provisions. 
 

a. Any one or more of the following events shall be an “Event of Default”: 
 

i. if Tenant shall be in breach in the due and punctual payment of the Basic Rent 
or Additional Rent when and as the same shall become due and payable, and 
such breach shall continue for more than twenty (20) days after receipt by 
Tenant of written notice thereof; or 

 
ii. if Tenant shall be in breach in keeping, observing or performing any of the non-

monetary terms, covenants or conditions contained in this Lease on Tenant's 
part to be kept, performed or observed, and if such breach is not remedied by 
Tenant (a) within sixty (60) days after Tenant’s receipt of written notice from 
Landlord specifying such breach, or (b) in the case of any such breach which 
cannot with due diligence and in good faith be cured within sixty (60) days, 
within such additional period as may be reasonably required to cure such breach 
with due diligence and in good faith (it being intended that, in connection with 
any such breach which is not susceptible of being cured with due diligence and 
in good faith within sixty (60) days, the time within which Tenant is required 
to cure such breach shall be extended for such additional period as may be 
necessary for the curing thereof with due diligence and in good faith). 

 
iii. if Landlord shall be in breach in keeping, observing or performing any of the  

terms, covenants, representations, warranties or conditions contained in this 
Lease on Landlord’s part to be kept, performed or observed, and if such breach 
is not remedied by Landlord (a) within thirty (30) days (forty-eight (48) hours 
in the event the breach is willful and materially interferes with the Permitted 
Use of or access to the Solar Facility or Leased Premises) after Landlord’s 
receipt of written notice from Tenant specifying such breach, or (b) in the case 
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of any such breach which cannot with due diligence and in good faith be cured 
within thirty (30) days, within such additional period as may be reasonably 
required to cure such breach with due diligence and in good faith. 

 
b. Following an Event of Default, the non-defaulting party may pursue any available  

remedies at law or in equity, subject to the provisions of this Lease and applicable 
law. Notwithstanding the foregoing, the non-defaulting party shall take 
commercially reasonable measures to mitigate damages resulting from such default.  
Tenant may, in its sole discretion, elect to cure a default on the part of Landlord, in 
which case Landlord shall reimburse Tenant for the reasonable and documented out-
of-pocket expenses incurred by Tenant in pursuing to cure such default and, if 
Landlord fails to reimburse such expenses within thirty (30) days after receipt of an 
invoice therefor, Tenant shall be entitled to offset any unreimbursed expenses 
against Basic Rent or any other amounts due to Landlord under this Lease. 

 
18. Surrender of Possession.  Tenant shall, on or before the last day of the Final Term, or 

within one hundred twenty (120) days of any earlier termination of this Lease: 
 

a. peaceably and quietly leave, surrender and yield up to Landlord the Leased 
Premises, free of subtenancies; and 
 

b. at its sole cost and expense remove the Solar Facility from the Leased Premises 
provided, however, that Tenant shall have no obligation remove any access roads or 
pathways constructed or used by Tenant, all concrete mountings shall be removed 
to a depth of at least three (3) feet below surface grade, and any underground cabling 
or wiring at a depth of three (3) feet or greater may be abandoned in place if they are 
not a hazard and do not interfere with agricultural use or other consistent resource 
uses of the Property. 

 
c. Tenant shall post a decommissioning surety with the Governmental Authority 

having jurisdiction over the Solar Facility, if required, as part of the regular 
permitting process. 

 
19. Termination Rights.   

 
A. Tenant may terminate this Lease, at its option, after giving not less than thirty (30) 
days’ notice to Landlord, if: 

 
a. At any time prior to the Primary Term, as to all or any part of the Leased 
Premises for any reason or no reason in Tenant’s sole discretion; 
 
b. Immediately if Landlord fails to cure as required under the Lease;  
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c. Any Governmental Authority or utility company denies a request or 
application by Tenant for any certificate, permit, license, or approval (collectively 
“Approvals”) required for Tenant to construct or operate the Solar Facility on the 
Leased Premises or if any Approvals are cancelled, expire, lapse or are otherwise 
withdrawn or terminated; 

 
d. Tenant, in its sole discretion, determines that any such Approvals may not 
be obtained in a timely manner; 
 
e. Tenant determines that technical or other problems, preclude Tenant from 
using the Leased Premises for the Permitted Use; 

 
f. Tenant determines that Tenant does not have acceptable and legally 
enforceable means of ingress and egress to and from the Leased Premises suitable 
for the Permitted Use;  

 
g. Utilities necessary, in Tenant’s sole discretion, for Tenant’s use of the 
Leased Premises are not available to the Leased Premises or suitable for the 
Permitted Use; 

 
h. Tenant, in its sole discretion, determines that the Permitted Use is obsolete 
or not necessary. 
 

In the event this Lease is terminated as to only a portion of the Leased Premises pursuant 
to this Section, Tenant shall remove that portion of the Solar Facility, if any, which is 
situated on that portion of the Leased Premises for which this Lease was terminated within 
one hundred twenty (120) days of said termination. 
 
Upon a termination as to all of the Leased Premises, except for rights and obligations that 
expressly survive termination as set forth herein, all rights and privileges granted and 
obligations required under this Lease shall be deemed completely surrendered and each 
Party releases the other from any and all obligations hereunder, except as otherwise 
expressly set forth herein.  Upon a termination as to a part of the Leased Premises neither 
Party shall have any further liability under this Lease as to the portion of the Leased 
Premises so terminated except as otherwise expressly set forth herein.  If such termination 
is for a part of the Leased Premises, this Lease shall remain in effect as to the remainder of 
the Leased Premises. 
 

20. Indemnification.   
 

a. Indemnification of Landlord by Tenant: Tenant hereby agrees to indemnify and 
hold harmless Landlord, his heirs, assigns, employees and agents (collectively, 
“Landlord Parties”) from and against any and all Claims (as defined in Exhibit 
B)  that (i) arise from the possession, use, occupancy, management, repair, 
maintenance or control of the Leased Premises, Solar Facility, Easements or 
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any portion thereof, or any work or thing done in, on or about the Leased 
Premises, Solar Facility, Easements by any Tenant Parties (defined below); or 
(ii) arise from any negligent or willful act or omission of any Tenant Party 
(defined below) or invitees, or (iii) result from any default, breach, violation or 
nonperformance of this Lease by Tenant, except, in each case, to the extent 
caused by the  negligence or willful misconduct of Landlord Parties.  Tenant 
shall, at its own cost and expense, defend any and all actions, suits and 
proceedings which may be brought against Landlord with respect to the 
foregoing or in which Landlord may be impleaded.  Tenant shall pay, satisfy 
and discharge any and all final judgments, orders and decrees which may be 
recovered against Landlord in connection with the foregoing. 

 
b. Indemnification of Tenant by Landlord: Landlord hereby agrees to indemnify 

and hold harmless Tenant, its trustees, beneficiaries, partners, officers, 
directors, shareholders, employees and agents (collectively, “Tenant Parties”) 
from and against any and all Claims that (i) arise from the ownership, 
possession, use, occupancy, management, repair, maintenance or control of the 
Property and Surrounding Property, or any portion thereof, or any work or thing 
done in, on or about the Leased Premises or Surrounding Property by Landlord 
Parties or Landlord’s invitees, or (ii) arise from or are connected with any act 
or omission of Landlord Parties or invitees, or (iii) result from any default, 
breach, violation or nonperformance of this Lease or any provision therein by 
Landlord, except to the extent caused by the negligence or willful misconduct 
of Tenant Parties or invitees.  Landlord shall, at its own cost and expense, 
defend any and all actions, suits and proceedings which may be brought against 
Tenant with respect to the foregoing or in which Tenant may be impleaded.  
Landlord shall pay, satisfy and discharge any and all final judgments, orders 
and decrees which may be recovered against Tenant in connection with the 
foregoing. 

The Party seeking to be indemnified (the “Indemnified Party”) shall have provided 
prompt written notice of a Claim or events likely to give rise to a Claim to the Party 
with the obligation to indemnify (the “Indemnifying Party”) (in any event within 
sufficient time so as not to prejudice the defense of such Claim). 

In the event of a Claim by a third party that is caused by the joint or concurrent 
negligence of the Parties, each Party shall share the costs of the Claim (defense, 
costs, judgment and settlement, etc.) in proportion to its negligence, which shall be 
determined by agreement of the Parties, or in the case of litigation, by the trier of 
fact. 

The obligations of the Parties under this Section shall survive the expiration or 
earlier termination of this Lease. 

21. Quiet Enjoyment; Non-Performance; Specific Performance; Nuisance. 
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a. Landlord agrees that Tenant shall quietly and peaceably have, hold, possess and 

enjoy the Leased Premises pursuant to the terms of this Lease and for the Term of 
this Lease, and any extension thereof, without hindrance, ejection or molestation by 
Landlord or any party claiming by, under or through Landlord. Landlord shall 
defend title to the Leased Premises, including access to the Leased Premises, and 
the use and occupancy of the same, against the claims of all persons, except those 
claiming by or through Tenant. Landlord shall not enter into or modify any 
documents, including any declarations, easements, restrictions or other similar 
instruments, which may materially affect the Leased Premises, or the rights and/or 
obligations of Tenant hereunder, without first obtaining the prior written consent of 
Tenant. 
 

b. Landlord recognizes that Tenant will incur significant expenses in reliance on this 
Lease and that monetary damages for any breach of this Lease may not be sufficient 
to compensate Tenant fully for such breach. Accordingly, without derogation of 
Tenant's other rights under this Lease, in the Event of Default by Landlord 
hereunder, Tenant shall be entitled to injunctive relief and specific performance 
hereof, without bond, from any court of competent jurisdiction and may withhold 
Basic Rent, Additional Rent and other charges payable to Landlord under this Lease 
until Landlord fulfills its obligations and may also undertake such obligation on 
Landlord’s behalf and if Landlord does not pay Tenant the full amount of Tenant’s 
costs and expenses within thirty (30) days of its receipt of an invoice setting forth 
the amount due, Tenant may offset the full amount due against all Basic Rent, 
Additional Rent and other charges payable hereunder to Landlord under this Lease 
until the full amount is fully reimbursed to Tenant. 
 

c. Landlord has been informed by Tenant and understands that the presence and 
operations of the Solar Facility on the Leased Premises will potentially result in 
some nuisance to Landlord, such as higher noise levels than currently occur at the 
Leased Premises and the Surrounding Property and visual impact. Landlord hereby 
accepts such nuisance, waives any right that Landlord may have to object to such 
nuisance, Landlord releases Tenant from any Claims Landlord may have with 
respect to any such nuisance.  
 

22. Environmental.  Tenant shall conduct its business in compliance with all applicable 
Environmental Laws (as defined in Exhibit B).  Tenant shall indemnify and hold harmless 
the Landlord from Claims to the extent resulting from Tenant’s violation of any applicable 
Environmental Laws or to the extent that Tenant causes a release of any regulated substance 
to the environment, except to the extent resulting from the activities of Landlord, its agents, 
employees or contractors. Landlord shall indemnify and hold harmless Tenant from all 
Claims resulting from the violation of any applicable Environmental Laws or a release of 
any regulated substance to the environment except to the extent resulting from the activities 
of Tenant.  The Parties recognize that Tenant shall not be responsible for any environmental 
condition or issue on the Property existing or occurring prior to the Effective Date and shall 
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not be responsible for any environmental condition or issue, except to the extent resulting 
from Tenant’s specific activities and responsibilities. In the event that Tenant encounters 
any Hazardous Substances (as defined in Exhibit C) that do not result from its activities, 
Tenant may reduce the size of the Leased Premises and Solar Facility (and the 
corresponding Basic Rent and Additional Rent) and/or may relocate its facilities to avoid 
such Hazardous Substances (as defined in Exhibit C) to a mutually agreeable location.  If 
Tenant desires to remove all or some the Hazardous Substances (as defined in Exhibit C) 
or materials (such as soil) containing those Hazardous Substances (as defined in Exhibit 
C), Landlord agrees to be responsible for the cost of such removal and to sign any necessary 
waste manifest associated with the removal, transportation and/or disposal of such 
substances.  This provision shall survive the termination or earlier expiration of this Lease. 

23. Consent.  Except as otherwise expressly provided herein, where pursuant to the terms of 
this Lease or in connection with the administration of this Lease, the consent or approval 
of either Party will be required, requested, or appropriate, each Party covenants and agrees 
that its consent or approval will not be unreasonably or unduly withheld, delayed, or 
conditioned, and that the requesting party will not be charged for such consent or approval. 
To the extent this Lease provides for the requirement of Landlord's consent, if within ten 
(10) business days after Landlord's receipt of Tenant's written request for such consent, 
Landlord does not give notice of its reasons for not consenting to Tenant's request, 
Landlord shall conclusively be deemed to have given its consent. If within such ten (10) 
business day period, Landlord gives notice of its reasons for not consenting to Tenant's 
request, then Landlord and Tenant shall promptly meet to discuss Landlord's comments 
and concerns, and Landlord and Tenant shall use their respective best efforts to address 
such comments and concerns in a reasonable manner. In the event a resolution is not 
reached, Tenant and Landlord shall be entitled to pursue all their respective rights and 
remedies contained herein. 
 

24. Limitation on Liability.   
a. Landlord agrees that any claim, judgment or decree of any court or arbitrator(s) 

against Tenant and in favor of Landlord as a result of any default or breach of any 
of the terms, covenants, conditions or limitations contained in this Lease on Tenant's 
part to be kept, observed and performed, shall be satisfied by Landlord’s resorting 
to the interest of Tenant in this Lease, and not against any other assets of Tenant or 
the assets of Tenant’s officers, directors, employees, shareholders, members, 
partners, other equity owners, and Landlord shall not have the right to seek or obtain 
a personal judgment against Tenant or Tenant’s officers, directors, employees, 
shareholders, members, partners, other equity owners for any damages.   

b. Tenant agrees that any claim, judgment or decree of any court or arbitrator(s) against 
Landlord and in favor of Tenant as a result of any default or breach of any of the 
terms, covenants, conditions or limitations contained in this Lease on Landlord's part 
to be kept, observed and performed, shall be satisfied by Tenant’s resorting to the 
interest of Landlord in the Property, and not against any other assets of Landlord. 
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25. Landlord’s Covenants Regarding Possession.  Landlord hereby covenants and agrees to 
give Tenant possession of the Leased Premises and Easements on the Effective Date, free 
and clear of all tenants and occupants.  In addition, on or prior to the Effective Date, 
Landlord shall have delivered to Tenant the completed and executed copy of the 
Memorandum of Lease attached hereto as Exhibit D and any necessary Easements on 
Surrounding Property necessary to effectuate the rights and conditions set forth in the Lease 
including without limitation the matters set forth in Section 12.  Landlord shall have 
removed all of its personal property and equipment from the Leased Premises, it being 
understood that Landlord shall have no right to enter onto the Leased Premises from and 
after the Effective Date hereof.   
 

26. Further Covenants and Representations of Landlord.  Landlord hereby represents, 
warrants, agrees and covenants to Tenant, that:  
 

a. Landlord owns fee simple title to the Leased Premises and Surrounding Property, if 
applicable, and has good, merchantable and insurable title, including access, to the 
Leased Premises and Surrounding Property, free and clear of all liens, 
encumbrances, claims, options, leases, rights of first refusals, or judgments. 
Landlord will not subject the Leased Premises or Surrounding Property to any 
additional liens, encumbrances, covenants, conditions, easements, rights-of-way, or 
similar matters after the Effective Date of this Lease without the prior written 
consent of Tenant, which consent shall not be unreasonably withheld, conditioned, 
or delayed. Landlord represents and warrants to Tenant that, other than matters of 
record which would be disclosed by a search of the public records, there are no other 
persons or entities having legal or beneficial title or ownership interests or possessor 
rights to the Leased Premises, whether the same purports to create an interest in 
ownership, use or access to, from, across or through the Leased Premises.  
 

b. There are no other leases, options to purchase, license agreements or other third-
party rights to use or possess the Property, whether written or oral, recorded or 
unrecorded.  Landlord shall not grant any option, leasehold, easement or any right 
of any kind, or cause or permit any activities or conditions, that would materially 
interfere with Tenant’s rights hereunder or impair operation of the Solar Facility 
(including without limitation, by erecting or permitting to be erected any cell towers, 
water towers, billboards, silos, any other man-made structures to be placed, 
constructed, or to otherwise exist on any property owned or controlled by Landlord 
that may diminish the quantity of sunlight that otherwise would reach the Leased 
Premises or that may cause shade or shadows upon the Leased Premises or any 
portion thereof, and Landlord shall not emit or permit the emission of suspended 
particulate matter, smoke, fog or steam or other air-borne impediments to insolation 
on the Leased Premises, or burn or permit the burning of garbage, plant, shrub, and 
yard trimmings or other vegetation that could adversely affect insolation levels on 
the Leased Premises), excluding items in existence as of the Effective Date or 
normal tree growth on the Property outside the Leased Premises; 
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c. The person executing this Lease on behalf of Landlord has full power and authority 
to bind Landlord to the obligations of Landlord set forth herein, and upon execution 
and delivery of the same, this Lease will constitute valid and binding instruments 
enforceable in accordance with their terms. The entry into and performance of 
Landlord’s obligations under this Lease will not violate or result in a breach of any 
contract, agreement or any law, administrative regulation, or court decree by which 
Landlord or the Leased Premises is bound, the consequence of which violation 
would be to prevent the performance of Landlord’s obligations under this Lease. No 
consent of any other party is required for Landlord to enter into or perform its 
obligations hereunder. 
 

d. Landlord has not (i) received notice of or been served with any pending or threatened 
litigation, condemnation, foreclosure or sale in lieu thereof with respect to any 
portion of the Leased Premises relating to or arising out of the ownership of the 
Leased Premises by any person, company or Governmental Authority, and (ii) filed 
or threatened within the last five (5) years, nor is currently considering, filing any 
litigation with respect to the Leased Premises or any portion thereof. Landlord shall 
promptly give Tenant a copy of any notice of any kind received by Landlord which 
could affect Tenant’s rights hereunder or any Real Estate Taxes. 

 
e. Landlord shall not cause any material violation of any laws, rules, regulations or 

ordinances applicable to the Property and has not received any notice of any pending 
or threatened taking by Governmental Authority, zoning change or legal, regulatory 
or other noncompliance relating to the Property. 
 

f. The Leased Premises has lawful and valid access from the Leased Premises to 
existing public highways and roads, and sewer, electrical or other utility services, 
and all utilities which serve the Leased Premises enter the Leased Premises through 
adjoining public streets or, if they pass through an adjoining private tract, do so in 
accordance with valid public easements, which easement(s) shall be sufficient for 
the purposes of Tenant. 
 

g. Landlord has taken no action or failed to take actions that would cause a material 
increase in real property taxes or additional assessments on the Leased Premises 
prior to execution of this Lease. 

 
h. Landlord has no knowledge (i) if any of the Leased Premises is within any area 

determined to be flood prone or within a flood zone under Federal designation; (ii) 
of the severance of any mineral rights and access rights related thereto; or (iii) of the 
existence of any archeological materials, graves, burial sites, buildings, foundations, 
wetlands or endangered or protected species. 
 

i. The Leased Premises have not been and will not be used for the manufacturing, 
storage, discharge, release, or disposal of Hazardous Substances (as defined in 
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Exhibit C), (ii) neither the Leased Premises nor any part thereof is in violation of 
any Environmental Laws, (iii) there are no underground storage tanks located on or 
under the Leased Premises or the Surrounding Property, and (iv) the Leased 
Premises are free of any Hazardous Substances (as defined in Exhibit C) that would 
trigger response or remedial action under any Environmental Laws or any existing 
common law theory based on nuisance or strict liability.  If any such representation 
is in any manner inaccurate or any such warranty is in any manner breached during 
the Term of this Lease, and if same gives rise to or results in liability (including, but 
not limited to, a response action, remedial action, or removal action) under any 
Environmental Laws or any existing common law theory based on nuisance or strict 
liability, or causes a significant effect on public health, Landlord shall promptly take 
any and all remedial and removal action as required by law, at its sole expense, to 
clean up the Leased Premises and mitigate exposure to liability arising therefrom, 
and keep the Leased Premises free of any lien imposed pursuant to, any 
Environmental Laws as a result of such Breach. Landlord shall not discharge any 
Hazardous Substances (as defined in Exhibit C) on the Property and shall require 
its agents by contract not to discharge any Hazardous Substances (as defined in 
Exhibit C) on the Property, except in such amounts as may be needed in agricultural 
or forest management use in compliance with all Environmental Laws.  This 
provision shall survive termination or expiration of the Lease. 

j. Landlord has provided Tenant with all environmental studies, records and reports in 
its possession or control conducted by independent contractors, or Landlord, and all 
correspondence with any public or quasi-public authority having jurisdiction 
concerning environmental conditions of the Leased Premises, or which identify 
underground storage tanks or otherwise relate to contamination of the soil or 
groundwater of the Leased Premises or effluent into the air. 

 
k. If Landlord is not a natural person, Landlord is a duly formed and validly existing 

entity and is qualified to do business in and in good standing under the laws of the 
State. There is no litigation or injunctive action or proceeding pending or, to the best 
of Landlord’s knowledge, threatened against Landlord which would prevent the 
performance of Landlord’s obligations under this Lease. 
 

l. Landlord is not in the hands of a receiver, bankrupt or insolvent under any applicable 
federal or state standard, and Landlord has not filed for protection or relief under 
any applicable bankruptcy or creditor protection statute and has not been threatened 
by creditors with an involuntary applicable of any applicable bankruptcy or creditor 
protection statute. 
 

m. Landlord is not entering into the transactions described in this Lease with an intent 
to defraud any creditor or prefer the rights of one creditor over any other.  Landlord 
and Tenant have negotiated this Lease at arms’ length and the consideration paid 
represents fair value for the assets to be transferred. 
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27. Tenant’s Representations.  Tenant hereby represents, warrants, agrees and covenants to 
Tenant, that:  
 

a. Tenant is a limited liability company duly organized, validly existing and in good 
standing under the laws of the state of its organization and the undersigned 
representatives of Tenant have full power and authority to execute and deliver this 
Lease and enter into the Lease, without the consent or joinder of any party not 
joining in the execution hereof. 
 

b. Tenant’s execution of this Lease will not constitute a violation of nor conflict with 
nor constitute a default under any term or provision of any agreement or instrument 
to which Tenant is a party. 

28. Tenant’s Purchase Rights.  If, at any time during the Term of the Lease, Landlord intends 
to offer to sell the Property or the Surrounding Property or any portion thereof or interest 
therein, including, without limitation, the Leased Premises (collectively or individually as 
the content may require, the “Offer Property”) to a third party, other than to a child, to any 
other member of Landlord’s family or to any entity controlling, controlled by, or under 
common control with Landlord (an “Exempt Transferee”), then Landlord shall, prior to 
any offering, deliver to Tenant written notice of the terms and conditions, upon which 
Landlord intends to offer the Offer Property for sale.  Provided that no Event of Default 
has occurred and is continuing hereunder, Tenant shall have the right to purchase the Offer 
Property (or such part thereof or interest therein) on the terms set forth in the notice from 
Landlord by giving written notice of Tenant’s intention to purchase to Landlord within 
thirty (30) business days after receiving notice from Landlord.  In the event that Tenant 
fails to notify Landlord within said thirty (30) business day period of Tenant's election to 
exercise its right to purchase, or in the event Tenant notifies Landlord within said period 
that Tenant will not exercise its right to purchase, Landlord may proceed to sell the Offer 
Property (or such part thereof or interest therein) to any third party after the expiration of 
such thirty (30) business day period, but only on substantially the same terms and 
conditions as were set forth in the notice from Landlord to Tenant.  Any material change 
in such terms and conditions, including any counteroffer by the third party, shall be deemed 
a new offer and Landlord shall not consummate any sale to a third party without first 
submitting the terms and conditions of the current offer to Tenant and Tenant shall have 
thirty (30) business days, after receipt of said notice in which to elect to exercise its right 
to purchase.  Tenant’s right to purchase as described herein shall survive a conveyance to 
a third party or to an Exempt Transferee. 
 

29. Estoppel Certificates.  Either Party agrees, at any time and from time to time upon not 
less than ten (10) days’ prior notice by the other Party, to execute, acknowledge and deliver 
to the other Party, or to any person designated by the other Party, in a form substantially 
similar to the Estoppel Certificate attached hereto as Exhibit F, a statement in writing 
certifying that this Lease is unmodified and in full force and effect (or, if there have been 
modifications, that the Lease is in full force and effect as modified and stating the 
modifications), and the dates to which the Basic Rent and any Additional Rent has been 
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paid, and stating whether or not the other Party is in default in keeping, observing or 
performing any term, covenant or condition contained in this Lease on the other Party's 
part to be kept, observed or performed and, if in default, specifying each such default, and 
any other factual matters pertaining to this Lease reasonably requested by the other Party, 
it being intended that any such statement delivered pursuant to this Section may be relied 
upon by the other Party or any prospective purchaser of the Leased Premises or any 
Mortgagee thereof or any purchaser of Landlord’s interest in the Leased Premises. 
 

30. Tax Credits.  If under applicable law the holder of any interest under this Lease becomes 
ineligible for any tax credit, benefit or incentive for alternative energy expenditure 
established by any local, state or federal government, then, at Tenant’s option, Landlord 
and Tenant shall amend this Lease or replace it with a different instrument so as to convert 
Tenant’s interest in the Leased Premises to a substantially similar interest that makes 
Tenant eligible for such tax credit, benefit or incentive; provided, however, that nothing in 
this Lease shall entitle Tenant to a fee interest in the Leased Premises, diminish Tenant’s 
payment obligations under this Lease or extend the Term of this Lease.    

 
31. Confidentiality.  Landlord shall maintain in the strictest confidence (and not share with 

third parties including but not limited to other developers, investors or brokers) for the 
benefit of Tenant and any Leasehold Mortgagee, all information pertaining to the financial 
terms of or payments under this Lease, Tenant’s site or product design, methods of 
operation, methods of construction, power production or availability of the Solar Facility, 
and the like, whether disclosed by Tenant or any Leasehold Mortgagee, or discovered by 
Landlord, unless such information either (i) is in the public domain by reason of prior 
publication through no act or omission of Landlord or its employees or agents; or (ii) was 
already known to Landlord at the time of disclosure and which Landlord is free to use or 
disclose without breach of any obligation to any person or entity.  Landlord shall not use 
such information for its own benefit, publish or otherwise disclose it to others, or permit 
its use by others for their benefit or to the detriment of Tenant or any Leasehold Mortgagee.  
Landlord shall receive Tenant’s written consent before issuing a press release or having 
any contact with or responding to the news media with any operational, sensitive or 
confidential information with respect to this Lease, the Solar Facility to be constructed on 
the Leased Premises by Tenant, or any other existing solar power project owned or operated 
by Tenant.  The provisions of this Section shall survive the expiration or earlier termination 
of this Lease. 
 

32. Effective Date.  This Lease shall be effective and binding upon the Parties as of the date 
first above written (the “Effective Date”). 
 

33. Non-Merger of Estates.  The interests of Landlord and Tenant in the Leased Premises 
shall at all times be separate and apart, and shall in no event be merged, notwithstanding 
the fact that this Lease or the leasehold estate created hereby, or any interest therein, may 
be held directly or indirectly by or for the account of any person who shall own the fee title 
to the Leasehold, or any portion thereof; and no such merger of estates shall occur by 
operation of law, or otherwise, unless and until all persons at the time having any interest 
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in the Leased Premises, including any Leasehold Mortgagee, shall join in the execution of 
a written instrument effecting such merger of estates. 
 

34. Attorneys’ Fees.  If any Party employs counsel to enforce or interpret this Lease, including 
the commencement of any legal proceeding whatsoever (including insolvency, bankruptcy, 
arbitration, mediation, declaratory relief or other litigation), the prevailing Party shall be 
entitled to recover its reasonable attorneys’ fees and court costs (including the service of 
process, filing fees, court and court reporter costs, investigative fees, expert witness fees, 
and the costs of any bonds, whether taxable or not) and shall include the right to recover 
such fees and costs incurred in any appeal and/or efforts to collect or otherwise enforce any  
judgment in its favor in addition to any other remedy it may obtain or be awarded.  Any 
judgment or final order issued in any legal proceeding shall include reimbursement for all 
such reasonable attorneys’ fees and costs. 
 

35. Brokers.  Each Party represents and warrants to the other Party that neither it nor its 
officers or agents, nor anyone acting on its behalf, has dealt with any broker in the 
negotiating or making of this Lease, and the Parties agree to indemnify and hold each other, 
their agents, employees, partners, directors, shareholders and independent contractors 
harmless from all liabilities, costs, demands, judgments, settlements, claims and losses, 
including reasonable attorneys’ fees and costs, incurred by either Party in conjunction with 
any such claim or claims of any other broker or brokers. 

 
36. Headings.  The headings of sections and subsections are for convenient reference only and 

shall not be deemed to limit, construe, affect, modify, or alter the meaning of such sections 
or subsections. 

37. Time of Essence.  Time is of the essence for Landlord’s and Tenant’s obligations under 
this Lease. 

38. Severability.  If any section, subsection, term, or provision of this Lease or the application 
thereof to any party or circumstance shall, to any extent, be invalid or unenforceable, the 
remainder of said section, subsection, term, or provision of the Lease, or the application of 
same to parties or circumstances other than those to which it was held invalid or 
unenforceable, shall not be affected thereby and each remaining section, subsection, term, 
or provision of this Lease shall be valid or enforceable to the fullest extent permitted by 
law. 

39. Further Assurances.  Each of the Parties agrees to do such further acts and things and to 
execute and deliver such additional agreements and instruments as the other may 
reasonably require to consummate, evidence, or confirm this Lease or any other agreement 
contained herein in the manner contemplated hereby. 

40. Amendments.  This Lease may not be amended or varied except in a writing signed by 
both Parties.  
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41. Publicity and Naming Rights. Tenant exclusively owns the rights of naming the Solar 
Facility, including the right to initiate publicity about the Solar Facility, and owns the right 
to transfer the publicity and naming rights to another party. Publicity may include, but not 
be limited to, press releases, ground-breaking and ribbon-cutting ceremonies, radio, 
television, and internet news media articles and interviews, and facilitation of any editorial 
work.  Any planned publicity shall be communicated in advance to Landlord, who will be 
given reasonable opportunity to offer input to planned publicity. Notwithstanding the 
foregoing, Landlord has the right to decline to participate in any publicity. 

42. Miscellaneous Provisions. 
 

a. All notices, requests, demands or other communications which may be or are 
required or permitted to be served or given under this Lease shall be in writing and 
shall be sent by personal delivery, by commercial air or land delivery service, or by 
registered or certified mail, return receipt requested, first-class postage prepaid, (i) 
if to Landlord, at 106 Western Avenue, Hampden, ME 04444, and (ii) if to Tenant 
at P.O. Box 171381, Boston, MA, 02117, or at any other address that may be given 
by one Party to the other by notice pursuant to this Section.  Such notices shall be 
deemed to have been given at the time of receipt. Rejection or refusal to accept 
delivery of any notice shall be deemed to be in receipt of any such notice as of the 
date of rejection or refusal.   
 

b. Words of any gender used in this Lease shall be held to include any other gender, 
and words in the singular number shall be held to include the plural and words in the 
plural shall be held to include the singular, when the context so requires.  In the event 
that more than one person or entity constitutes Landlord hereunder, the rights, duties, 
obligations and liabilities of the entities comprising Landlord shall be joint and 
several.  In any instance where the Landlord’s consent is needed for any action or 
matter arising under or related to this Lease, Tenant shall be entitled to rely on the 
authority of either one or both of the entities comprising Landlord. 
 

c. The captions herein are inserted only for convenience, and they are in no way to be 
construed as a part of this Lease or as a limitation on the scope of the particular 
provisions to which they refer. 

 
d. The waiver by any Party of any instance of a breach of any covenant or agreement 

herein shall not be deemed to constitute a waiver of any subsequent breach of the 
same or any other covenant or agreement under this Lease. 
 

e. This Lease is made pursuant to, and shall be construed and enforced in accordance 
with, the laws of the State of Maine. 
 

f. The parties hereto covenant and agree that all of the conditions, covenants, 
agreements, rights, privileges, obligations, duties, specifications and recitals 
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contained in this Lease shall be construed as covenants running with the Leased 
Premises and as extending to, inuring to the benefit of, and being binding upon, 
Landlord and Tenant, and their respective successors and assigns, to the same extent 
as if such successors and assigns were named as original parties to this Lease, all to 
the end that this Lease shall always bind the owner and holder of any fee or leasehold 
interest in or to the Leased Premises. 
 

g. This Lease cannot be changed or terminated orally.  This Lease, including the 
attached Exhibits, contains the entire agreement between the parties and is intended 
by the parties to set forth their entire agreement in respect of the Leased Premises 
with respect to the subject matter hereof, and any agreement hereafter made shall be 
ineffective to change, modify or discharge this Lease, in whole or in part, unless 
such agreement is in writing and signed by the party against whom enforcement of 
the change, modification or discharge is sought.  

 
h. Upon the expiration or earlier termination of this Lease in accordance with its terms, 

this Lease shall cease to have force and effect, unless otherwise expressly set forth 
or the context requires otherwise to achieve the Parties’ intent with respect thereto.  

 
i. This Lease may be executed in any number of counterparts, each of which shall be 

deemed an original once executed and delivered.  In the event that any signature is 
delivered by facsimile transmission or by e-mail delivery of a “.pdf” format data file, 
such signature shall create a valid and binding obligation of the Party executing with 
the same force and effect as if it were an original.   

 
j. This Lease shall supersede and replace all prior agreements and understandings, oral 

or written, between Landlord and Tenant regarding the matters contained herein. 
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease on the date first above 
written. 
 
 
Landlord: LANDLORD:  Town of Hampden 

 
 
___________________________________ 
Printed Name:  Paula A. Scott 
Title:  Town Manager,  Duly Authorized  
Date:         
 
 
 

  
 
 
TENANT:   BWC Jimmie Pond, LLC 
a Delaware limited liability company 
 
By:         
Its:         
Date:         

 
 
Exhibit A:  Legal Description of the Leased Premises 
Exhibit A-1:  Legal Description of the Right of Way Easement 
Exhibit A-2: Survey of the Leased Premises and the Right of Way Easement 
Exhibit B:  Definitions 
Exhibit C: Definition of Hazardous Substance 
Exhibit D: Memorandum of Lease 
Exhibit E: Subordination, Non-disturbance and Attornment Agreement 
Exhibit F:  Acknowledgement and Estoppel Agreement       
      



1 
 

EXHIBIT A 
 

LEGAL DESCRIPTION OF THE LEASED PREMISES 
 
  

          [See attached] 
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EXHIBIT A-1 
 

LEGAL DESCRIPTION OF THE RIGHT OF WAY EASEMENT 
 

 

 
[See attached]



 3 
 

EXHIBIT A-2 

 
SURVEY OF THE LEASED PREMISES AND RIGHT OF WAY EASEMENT 

 
 

[See attached]
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EXHIBIT B 
 

DEFINITIONS 
 
For purposes of this Lease, the following terms shall have the following meanings: 
 
 “Additional Rent” shall mean all payment obligations of Tenant to Landlord hereunder, in 
addition to the obligation to pay Basic Rent. 
 
 “Alterations” shall have the meaning set forth in Section 7(a). 
 
 “Basic Rent” shall include the Monthly Phase Rent and the Quarterly Phase Rent payable 
for the Term in accordance with Section 3.  
 
 “Claims” shall mean all labilities, debts, liens, causes of action, administrative orders, 
personal injuries, losses, damages, demands and costs (including, without limitation, response 
and/or remedial costs, interest, fines, penalties, and expenses, including reasonable attorneys’ fees, 
consultants’ fees, court costs and all other out of pocket expenses). 
 
 “Commercial Operation” shall mean that (a) completion of the construction and successful 
testing of the Solar Facility has occurred, (b) the Solar Facility has obtained final approval for 
interconnected operation by the local electric utility, (c) the Solar Facility has been interconnected 
to the utility electric grid, and (d) sale of energy on a commercial basis has commenced. 
 
 “Commercial Operation Date” or “COD” shall mean the first day of the calendar month 
immediately following that date on which Tenant notifies Landlord in writing of Commercial 
Operation (as defined above). 
 
 “Construction Phase” shall commence upon commencement of construction or installation 
of the Solar Facility. 
 
 “Construction Start Date” shall mean the first day of the calendar month immediately 
following that date on which Tenant notifies Landlord in writing of commencement of the 
Construction Phase.  
 
 “Environmental Laws” shall mean all applicable federal, state, and local environmental 
health and safety statutes, ordinances, codes, rules, regulations, orders, and decrees regulating, 
relating to, or imposing liability or standards concerning or in connection with Hazardous 
Substances (as defined in Exhibit C).   
 
 “Exempt Transferee” shall have the meaning set forth in Section 28. 
 
 “Final Term” shall have the meaning set forth in Section 2. 
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 “Governmental Authorities” shall mean any board, bureau, commission, department or 
body of any municipal, county, state or federal governmental unit or subdivision thereof, having 
or acquiring jurisdiction over the Leased Premises or the Permitted Use, including any Board of 
Fire Underwriters having jurisdiction over the Leased Premises. 
 
 “Hazardous Substances” shall have the meaning as set forth in Exhibit “C” hereof.   
 
 “Impositions” shall mean any and all increases in Real Estate Taxes, personal property 
taxes, water and sewer charges, rates and rents, excises, levies, license and permit fees, utility 
charges and other charges, of any kind and nature whatsoever associated with the Solar Facility, 
which shall or may during the Term be assessed against the Leased Premises, levied, charged, 
confirmed or imposed upon or become payable out of or become a lien on the Leased Premises. 
 
 “Initial Term” shall have the meaning set forth Section 2. 
 
 “Installed Power” shall mean the AC nameplate capacity of the Solar Facility. 
 
  “Leasehold Mortgage” shall mean any instrument including, but not limited to, a 
Mortgage, mortgage, agreement for sale, lease in a sale/leaseback or “synthetic lease” transaction, 
or other security device which is delivered by Tenant to a Leasehold Mortgagee and which creates 
an encumbrance on Tenant’s or any sublessee’s interest in the Leased Premises or Solar Facility. 
 
 “Leasehold Mortgagee” shall mean the beneficiary or holder of a Leasehold Mortgage. 
 
 “Legal Requirements” shall mean all applicable laws, statutes, ordinances, orders, rules, 
regulations and requirements of all Governmental Authorities, and the appropriate agencies, 
offices, departments, boards and commissions thereof, whether now or hereafter in force, 
applicable to the Leased Premises, or any part thereof, as to the manner of use or occupancy or the 
maintenance, repair or condition of the Leased Premises, or any part thereof. 
 
 “Lender” shall mean a bank, savings bank, trust company, insurance company, pension or 
profit-sharing trust, retirement or welfare fund, real estate investment trust or any other party 
providing financing to the Tenant. 
 
 “Memorandum of Lease” shall mean the memorandum attached hereto as Exhibit “D”, 
which Memorandum of Lease shall be executed by Landlord and Tenant on or as of the Effective 
Date and shall be recorded in the appropriate Registry by Tenant, at Tenant’s expense. 
 
 “Primary Term” shall have the meaning set forth in Section 2. 
 
 “Private Roads” shall mean any roads, including, without limiting, two-tracks, driveways 
and appurtenant easements, either appurtenant to the Leased Premises or appurtenant to other 
property owned or controlled by Landlord or any Landlord affiliate, which property is adjacent to 
the Leased Premises.  
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 “Real Estate Taxes” shall mean real property taxes, assessments, vault rentals and other 
charges, if any, general, special or otherwise, levied or assessed upon or with respect to the 
ownership of the Leased Premises imposed by any public or quasi-public authority having 
jurisdiction. Real Estate Taxes shall not include any municipal, state or federal income, income 
profits or revenue tax imposed on rent, inheritance, estate, succession, transfer, gift, franchise, 
corporation, income or profit tax or capital levy. 
 
 “Solar Facility” shall have the meaning set forth in the second paragraph of this Lease. 
 
 “State” shall mean the State of Maine. 
 
 “Surrounding Property” shall mean the Property on which the Leased Premises is located 
and adjacent to real property owned or controlled by Landlord or any affiliates.   
 
 “Term” shall mean collectively, the Initial Term, Primary Term, Renewal Terms, if any, 
and Final Term.
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EXHIBIT C 

 
DEFINITION OF HAZARDOUS SUBSTANCE 

 
The term “Hazardous Substance” as used in this Lease shall mean any toxic or hazardous 

substance, material or waste or any pollutant or contaminant or infectious or radioactive material, 
including but not limited to those substances, materials or wastes regulated now or in the future 
under any of the statutes or regulations listed below and any and all of those substances included 
within the definitions of “hazardous substances”, “hazardous materials”, “hazardous waste”, 
“hazardous chemical substance or mixture”, “imminently hazardous chemical substance or 
mixture”, “toxic substances”, “hazardous air pollutant”, “toxic pollutant” or “solid waste” in the 
statutes or regulations listed below.  Hazardous Substances shall also mean any and all other 
similar terms defined in other federal state and local law, statues, regulations, orders or rule and 
materials and wastes which are, or in the future become, regulated under applicable local, state or 
federal law for the protection of health or the environment or which are classified as hazardous or 
toxic substances, materials or waste, pollutants or contaminants, as defined, listed or regulated by 
any federal, state or local law, regulation or order or by common law decision, including, without 
limitation, (i) trichloroethylene, tetrachloroethylene, perchloroethylene and other chlorinated 
solvents, (ii) any petroleum products or fractions thereof, (iii) asbestos, (iv) polychlorinated 
biphenyls, (v) flammable explosives, (vi) urea formaldehyde, (vii) mold and fungal material, (viii) 
per- and polyfluoroalkyl substances (PFAS), and (ix) radioactive materials and waste. 

 
In addition, a Hazardous Substance shall include: 
 
(1) A “Hazardous Substance”, “Hazardous Material”, “Hazardous Waste”, or “Toxic 

Substance” under the Comprehensive Environmental Response, Compensation and Liability act 
of 1980, 42 U.S.C. §§ 6901, et seq.; 

 
(2) “Oil” or a “Hazardous Substance” listed or identified pursuant to § 311 of the 

Federal Water Pollution Control Act, 33 U.S.C. § 1321, as well as any other hydrocarbonic 
substances or by-product; 

 
(3) A material which due to its characteristics or interaction with one or more other 

substances, chemical compounds, or mixtures, damages or threatens to damage, health, safety, or 
the environment, or is required by any law or public agency to be remediated, including 
remediation which such law or public agency requires in order for the property to be put to any 
lawful purpose; 

 
(4) Pesticides regulated under the Federal Insecticide, Fungicide and Rodenticide Act, 

7 U.S.C. §§ 136, et seq.; 
 
(5) Asbestos, PCBs, and other substances regulated under the Toxic Substances 

Control Act, 15 U.S.C. §§ 2601, et seq.; 



 

 
(6) Any radioactive material including, without limitation, any “source material”, 

“special nuclear material”, “by-product material”, “low-level wastes”, “high-level radioactive 
waste”, “spent nuclear fuel” or “transuranic waste”, and any other radioactive materials or 
radioactive wastes, however produced, regulated under the Atomic Energy Act, 42 U.S.C. §§ 2011, 
et seq., or the Nuclear Waste Policy Act, 42 U.S.C. §§ 10101, et seq.; 

 
(7) Industrial process and pollution control wastes, whether or not “hazardous” within 

the meaning of the Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901, et seq.; 
 
(8) Any substances regulated under the Occupational Safety and Health Act, 29 U.S.C. 

§§ 651, et seq.; 
 
(9) Mold and organic material of a mold-inducing nature; 
 
(10) Radon; and 
 
(11) Any substance regulated under the Clean Air Act, 42 U.S.C. §§ 7401, et seq. 
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EXHIBIT D 
[see attached] 

  



 

MEMORANDUM OF LEASE 
 
DOCUMENT PREPARED BY AND 
AFTER RECORDING, PLEASE RETURN TO: 
 
____________________________ 
____________________________ 
____________________________ 
____________________________ 
 
 

MEMORANDUM OF LEASE 
 

This MEMORANDUM OF LEASE is made and entered into as of ___________, 20__, by 
and by and between Town of Hampden, Maine with an address of 106 Western Avenue, 
Hampden, ME 04444 (“Landlord” and “Grantor” for indexing purposes), and BWC Jimmie Pond, 
LLC, a Delaware limited liability company which has an address of P.O. Box 171381, Boston, 
MA 02117 (“Tenant” and “Grantee” for indexing purposes). 

 
WITNESSETH 

 
WHEREAS, Landlord owns certain property located at Route 202, Hampden, ME 04444 

more clearly described in the Deed recorded in the Penobscot County Registry of Deeds at Book 
9616, Page 287 (“Property”). 

 
WHEREAS, pursuant to that certain Ground Lease Agreement (the “Lease”) dated 

______________, 20___ by and between Landlord and Tenant, Tenant leases from Landlord a 
portion of the Property more particularly described in Exhibit A attached hereto and made a part 
hereof, together with all appurtenances thereto (collectively, the “Leased Premises”). 
 

WHEREAS, the parties hereto desire to enter into this Memorandum of Lease for the 
purpose of recording a document in the Penobscot County Registry of Deeds (the “Land Records”) 
that will provide public notice of the existence of the Lease and certain of its terms and conditions. 
 

NOW, THEREFORE, the parties hereto do hereby certify and agree as follows: 
 

1. Lease of Leased Premises.  Landlord leases to Tenant, and Tenant leases from 
Landlord, for the Term (as defined below) and subject to the provisions of the Lease, to each of 
which Landlord and Tenant mutually agree, the Leased Premises.  

 
2. Term.  The term of the Lease (the “Term”) commenced on the date of the Lease, 

and shall continue for a period of twenty (20) years following the Commercial Operation Date (as 
defined in the Lease).  The Lease contains Tenant’s option to extend the Lease by four (4) periods 
of five (5) years each. 



 

 
3. Successors and Assigns.  The Lease provides that the provisions of the Lease are 

binding upon and inure to the benefit of Landlord and Tenant and each of their respective 
representatives, successors and assigns, subject to certain limitations. 

 
4. Right of First Offer.  Tenant has a right of first offer to purchase the Leased 

Premises or any other portion of the Property, the terms of which are contained within the Lease. 
 

5. Easements.  Under the Lease, Landlord grants to Tenant easements for ingress, 
egress, utility and solar access, all as more particularly described in the Lease and shown on Exhibit 
B, including but not limited to exclusive easement pursuant to 33 M.R.S.A. §1401, et seq., on, 
over and across the Property for the purpose of ensuring access to direct sunlight to any solar 
panels on the Leased Premises and an exclusive easement prohibiting any obstruction of direct 
sunlight throughout the entire Property to and for the benefit of the area existing horizontally three 
hundred and sixty degrees (360º) from any point where any solar panel is or may be located at any 
time from time to time (each such point referred to as a “Site”) and for a distance from each Site 
to the boundaries of the Property, together vertically through all space located above the surface 
of the Property, that is, one hundred eighty degrees (180º) or such greater number or numbers of 
degrees as may be necessary to extend from each point on and along a line drawn along the surface 
from each point along the exterior boundary of the Property through each Site to each point and 
on and along such line to the opposite exterior boundary of the Property.  Such easement shall be 
appurtenant to the Leased Premises and shall run with and against the Property, shall be a charge 
and burden on the Property and shall be binding upon and against Landlord and its successors, 
assigns, permittees, licensees, lessees, employees and agents.  The parties agree that this provision 
satisfies the recording requirements in 33 M.R.S.A. §1401, et seq.  
 
 6. Tenant’s Personal Property.  The Solar Facility (as defined in the Lease) installed 
and operated by Tenant at the Leased Premises shall not be deemed a fixture.  The Solar Facility 
is Tenant’s personal property and Landlord has no right, title or interest in the Solar 
Facility.  Further, Landlord has waived all right of levy for rent, all claims and demands against 
the Solar Facility and all rights it may have to place a lien on the Solar Facility. 

7. Purpose of Memorandum of Lease.  This Memorandum of Lease, when recorded 
with the Penobscot County Registry of Deeds is intended to serve as public notice of the existence 
of the Lease and of certain of its terms and conditions, including easements and restrictions 
affecting the Leased Premises and the property adjacent to the Leased Premises.  This 
Memorandum of Lease does not describe or refer to all of the terms or conditions contained in the 
Lease, nor is this Memorandum of Lease intended to modify, amend or vary any of the terms or 
conditions set forth in the Lease. 

 
(signature pages follow)  



 

IN WITNESS WHEREOF, the parties have caused this Memorandum of Lease to be duly 
executed under seal and delivered as of the date first written above. 
 
Landlord: TOWN OF HAMPDEN 

 
 
By:        
Name:  Paula A. Scott 
Title:    Town Manager, Duly Authorized  
Date:        
 

 
 
STATE OF MAINE   
COUNTY OF _________________   
 
 
 On this _____ day of _____________, 202___, before me, the undersigned notary 
public, personally appeared Paula A. Scott, Town Manager, proved to me through satisfactory 
evidence of identification, which was ___________________________________, to be the 
person whose name is signed on the preceding or attached document, and acknowledged to me 
that she signed it voluntarily for its stated purpose on behalf of ____________________. 
       

________________________________ 
Printed Name:_____________________ 
My Commission Expires: ____________ 

  



 

 
  
Tenant: BWC JIMMIE POND, LLC, a Delaware 

limited liability company 
 
By:        
Its:        
Date:        
 

 
 
 
COMMONWEALTH OF MASSACHUSETTS   
COUNTY OF _________________   
 
 
 On this _____ day of _____________, 202_, before me, the undersigned notary public, 
personally appeared ______________________________, proved to me through satisfactory 
evidence of identification, which was ___________________________________, to be the 
person whose name is signed on the preceding or attached document, and acknowledged to me 
that he signed it voluntarily for its stated purpose on behalf of BWC Jimmie Pond, LLC. 
       

________________________________ 
Printed Name:_____________________ 
My Commission Expires: ____________ 
 

  



 

EXHIBIT A TO MEMORANDUM OF LEASE 

LEGAL DESCRIPTION OF LEASED PREMISES 

  



 

 

EXHIBIT B TO MEMORANDUM OF LEASE 

LEGAL DESCRIPTION OF RIGHT OF WAY EASEMENT 
 

  



 

 

    EXHIBIT E 

 SUBORDINATION, NON DISTURBANCE AND ATTORNMENT AGREEMENT 

AGREEMENT, dated as of this _____ day of _______________, 202__, between Town of 
Hampden which has an address of 106 Western Avenue, Hampden, ME 04444 (“Mortgagor”); <Lender>, 
a national banking association, with its principal office located at _______________________________ 
("Mortgagee"); and BWC Jimmie Pond, LLC , a Delaware limited liability company, with a principal office 
located at P.O. Box 171381, Boston, MA, 02117 ("Tenant"). 

 PREAMBLE 

 

WHEREAS, Mortgagee is the holder of a certain mortgage dated ___________ (the "Mortgage")  
and recorded or to be recorded with the Penobscot County Registry of Deeds, encumbering a certain parcel 
of land situated on Route 202, Hampden, ME 04444, more particularly described in a deed recorded with the 
Penobscot County Registry of Deeds at Deed Book 9616, Page 287. 

WHEREAS, Tenant has entered into a certain Ground Lease Agreement (the "Lease"), dated as of 
_________________ 2021, between Landlord and Tenant, as tenant, covering the space defined therein as the 
"Leased Property" as more particularly described in Exhibit A attached hereto. 

WHEREAS, Tenant acknowledges the subordination of its Lease to the Mortgage and to any 
renewals, modifications, replacements, consolidations and extensions thereof, but wishes an assurance that, 
so long as Tenant complies with the terms of the Lease, Mortgagee will permit Tenant to have quiet 
enjoyment of the Leased Property; 

 NOW, THEREFORE, in consideration of the mutual promises herein contained, it is agreed by and 
between the parties hereto as follows: 

(1)  The Lease is and shall be subject and subordinate to the lien of the Mortgage as it affects the 
Leased Property covered by the Mortgage, and to all renewals, modifications, consolidations, replacements 
and extensions thereof. 

(2)  The Mortgagee hereby assents to the Lease (subject to Section 4 below) and agrees with the 
Tenant that, in the event of a breach or default under the Mortgage by Mortgagor, to provide Tenant with 
notice of same and to provide Tenant and its lenders, at their option, a reasonable period of time following 
such notice to cure such breaches or default on behalf of Mortgagor.  In the event of an entry by the 
Mortgagee to foreclose the Mortgage, or in the event of a foreclosure of the Mortgage, by entry or by sale, 
the Tenant, if it is not then in default with respect to any of the covenants or conditions of the Lease by the 
Tenant to be performed or observed and no event has occurred and no condition exists, which after the 
passage of time (after notice required by the Lease, if any) would entitle Mortgagor, as landlord to terminate 
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the Lease under its terms, or would cause, without any further action by such landlord, the termination of 
the Lease, or would entitle such landlord to dispossess Tenant from the Leased Property, shall peaceably 
hold and enjoy the Leased Property for the remainder of the unexpired term of the Lease, including any 
extension thereof which Tenant pursuant thereto may exercise, upon the same terms, covenants and 
conditions as in the Lease, including its options to extend as therein set forth, and without any hindrance or 
interruption from the Mortgagee, for any reason other than one which would entitle landlord to terminate 
the Lease under its terms, or would cause, without any further action by such landlord, the termination of 
the Lease, or would entitle such landlord to dispossess Tenant from the Leased Property.  Mortgagee further 
agrees to comply with such other requirements as may be reasonably required by Tenant or its lenders to 
ensure the interests of Tenant or its lenders are not interfered with. 

(3)  In consideration of the foregoing covenants by the Mortgagee, the Tenant does hereby covenant 
with the Mortgagee that in the event of a foreclosure of the Mortgage, or in the event Mortgagee comes into 
possession or acquires title to the Leased Property as a result of the enforcement of foreclosure of the 
Mortgage or by a conveyance to Mortgagee in lieu of foreclosure, provided Mortgagee abides by the terms, 
covenants and conditions of the Lease as provided therein, the Tenant will recognize and attorn to the 
Mortgagee as its landlord for the remainder of the unexpired term of the Lease including its options to 
extend as therein set forth, upon the covenants and conditions thereof by the Tenant to be performed and 
observed, the Tenant hereby agreeing to perform and observe the same, said attornment to be effective and 
self-operative without the execution of any further instruments on the part of any of the parties hereto, 
immediately upon Mortgagee succeeding to the interest of landlord in the Leased Property.  Tenant agrees, 
however, upon the election of and written demand by Mortgagee, within sixty (60) days after the Mortgagee 
receives title to the Leased Property, to execute an instrument in confirmation of the foregoing provisions, 
reasonably satisfactory to Mortgagee and Tenant, in which Tenant shall acknowledge such attornment and 
shall set forth the terms and conditions of its tenancy. 

(4)  In the event of an entry by the Mortgagee to foreclose the Mortgage, or in the event of a 
foreclosure of the mortgage by entry or by sale, or if the Mortgagee shall in any manner and for any reason 
succeed to the interest of the landlord under the Lease: 

  (i) Mortgagee shall not be liable for any act or omission of any prior landlord (including 
the landlord), unless the same accrue or are continuing on or after the date Mortgagee 
takes possession of or title to the Leased Property or Mortgagee receives written 
notice of same from Tenant; 

  (ii) Mortgagee shall not be bound by any material amendments or modifications of the 
Lease made without its written consent (which shall not be unreasonably withheld); 
provided, however, that amendments that change the location of the Leased Property 
on the Property and/or extend the term of the Lease do not require the consent of 
Mortgagee. 



 

(5)  As used herein, wherever the context so requires or admits, the word "Mortgagee" includes any 
person claiming through or under the Mortgagee or the Mortgage, including but not limited to any purchaser 
at foreclosure sale, and the word "Tenant" shall include its successors and assigns. 

(6)  All notices hereunder must be in writing and shall be deemed validly given if sent by certified 
mail, return receipt requested or by commercial courier, provided the courier's regular business is delivery 
service and provided further that it guarantees delivery to the addressee by the end of the next business day 
following the courier's receipt from the sender, addressed as follows (or any other address that the Party to be 
notified may have designated to the sender by like notice):  

Mortgagor: Town of Hampden 
  106 Western Avenue 
  Hampden, ME 04444  
   

 
  Mortgagee: <Lender name and address>  

 
 
  Tenant:  BWC Jimmie Pond, LLC 
    P.O. Box 171381 
    Boston, MA, 02117 
 
 

Remainder of Page Intentionally Left Blank 

Signatures on Following Page 

 



 

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed as a sealed 
instrument by its officers hereunto duly authorized on the date first above written. 

Mortgagor:  Town of Hampden 

       
Name: Paula A. Scott 

Title:   Town Manager, Duly Authorized 

Date:       

 

STATE OF MAINE    ) 

      )  ACKNOWLEDGMENT 

COUNTY OF      ) 

 

On this ______ day of _________________, 202__, before me, the undersigned notary public, personally 
appeared Paula A. Scott, Town Manager, personally known to me or proved to me through satisfactory 
evidence of identification, which were _______________, to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that she signed it voluntarily for its stated 
purpose. 

 WITNESS my hand and official Notarial Seal. 
      __________________________________ 
      Notary Public 
      My Commission Expires: ____________ 
 
 
 

  



 

 

Mortgagee:  <Lender> 

 

By: __________________________________________  

Name:        

Title:        

Date:         

 

STATE OF________________________ ) 

      )  ACKNOWLEDGMENT 

COUNTY OF _____________________ ) 

 

On this ______ day of _________________, 202__, before me, the undersigned notary public, personally 
appeared ________________, _________________ of ________________, personally known to me or 
proved to me through satisfactory evidence of identification, which were _______________, to be the 
person whose name is signed on the preceding or attached document, and acknowledged to me that s/he 
signed it voluntarily for its stated purpose on behalf of __________________. 

 WITNESS my hand and official Notarial Seal. 

      __________________________________                 

      Notary Public 

      My Commission Expires: ____________ 

 

 



 

Tenant: BWC Jimmie Pond, LLC 

 

By:         

Its:         

Date:         

 

STATE OF MASSACHUSETTS  ) 

      )  ACKNOWLEDGMENT 

COUNTY OF SUFFOLK   ) 

 

On this ______ day of _________________, 2021, before me, the undersigned notary public, personally 
appeared ________________, _________________ of _____________personally known to me or proved 
to me through satisfactory evidence of identification, which were _______________, to be the person 
whose name is signed on the preceding or attached document, and acknowledged to me that s/he signed it 
voluntarily for its stated purpose on behalf of  BWC Jimmie Pond, LLC. 

WITNESS my hand and official Notarial Seal. 

      _________________________________ 

      Notary Public 

      My Commission Expires: ____________ 



 

EXHIBIT A TO SNDA 

Legal Description of Leased Property 

 

  



 

EXHIBIT B TO SNDA 

Legal Description of Right of Way Easement 

 

  



 

EXHIBIT F 

ACKNOWLEDGEMENT AND ESTOPPEL AGREEMENT 

This Acknowledgement and Estoppel Agreement (this “Agreement”) is made and entered into as 
of ___________, 2021 (the “Effective Date”), by and among BWC Jimmie Pond, LLC, a Delaware 
limited liability company (the “Project Company”) and Town of Hampden (“Landlord”)and 
INSERT ASSET OWNER INFORMATION (collectively, the “Parties” and each individually, a 
“Party”).  

RECITALS 

A. WHEREAS, Landlord entered into that certain Ground Lease Agreement with 
Project Company, dated as of ______________, 2021 (the “Lease”), pursuant to which Landlord 
leased approximately ______________ acres located at Route 202, Hampden, ME 04444 (the 
“Property”) to Project Company for the construction of a solar generation facility (the “Facility”).  

 
B. WHEREAS, BlueWave Project Development, LLC (“Bluewave”), an affiliate of 

Project Company, owns all of the issued and outstanding ownership and other equity interests in 
Project Company (collectively, the “Membership Interests”), and proposes to sell all of the 
Membership Interests to INSERT ASSET OWNER or its affiliate (collectively, “ASSET 
OWNER”). 

 
C. WHEREAS, in connection with the foregoing sale of the Membership Interests, the 

Parties have agreed to enter into this Agreement. 
 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the Parties agree as follows: 

 

1. The copy of the Lease, attached hereto as Exhibit A, constitutes a true and complete copy 
of the Lease.   

2. The Lease is in full force and effect, and has not been modified or amended in any way 
except as shown on the document attached hereto as Exhibit A.  

3. The Lease and this Agreement constitute the entire agreement between Landlord and 
Project Company with respect to the lease of the Property for the Facility.  Other than the 
Lease and this Agreement, there are no agreements between Landlord and Project 
Company relating to the lease of the Property for the Facility. 

4. Landlord has not transferred or assigned any interest in the Lease or in or to the Property 
and has not consented to any previous transfer or assignment by Project Company of its 



 

rights under the Lease or to the Property.  No third party has an option or preferential right 
to purchase or utilize all or any part of the Property or the Lease. 

5. Neither Landlord nor Project Company is in default under or has breached the Lease, and 
to the best of Landlord’s knowledge, no facts or circumstances exist which, with the 
passage of time or the giving of notice or both, would constitute a default or breach by any 
of the parties under the Lease.  There are no disputes or proceedings between Landlord on 
the one hand and Project Company on the other with respect to the Lease.  

6. Landlord affirms that all representations made by it in the Lease are true and correct, and 
that all warranties under the Lease are in full force and effect. 

7. Project Company has timely submitted all payments required of it under the Lease. 

8. Landlord is not aware of any event, act, circumstance or condition that would give rise to 
a right of Landlord to terminate the Lease.  

9. Project Company does not owe any indemnity payments to Landlord, and Landlord has no 
existing counterclaims, offsets or defenses against either Bluewave or Project Company, 
under the Lease.  

10. There are no proceedings pending or, to Landlord’s knowledge without inquiry, threatened 
against or affecting Landlord in any court or by or before any court, governmental authority 
or arbitration board or tribunal which could reasonably be expected to have a material 
adverse effect on the ability of Landlord to perform its obligations under the Lease.    

11. Landlord hereby acknowledges and consents, to the extent necessary, to: (a) the purchase 
by ASSET OWNER of the Membership Interests in Project Company; (b) the collateral 
assignment, leasehold mortgage, and/or granting of a security interest by ASSET OWNER 
or Project Company in the Lease to a financing party (a “Financing Party”) in connection 
with the financing (including, but not limited to, pursuant to a sale-leaseback transaction) 
(a “Financing”) of the Facility; (c) any such Financing of the Facility (including the sale 
and leaseback of the Facility); and (d) the pledge of the direct and indirect ownership 
interests in Project Company in favor of a Financing Party.   

12. In connection with any Financing of the Facility, Landlord acknowledges that upon receipt 
of notice from Project Company: (a) the Financing Party identified in such notice shall be 
entitled to all rights and interests due to such status under the Lease, including but not 
limited to under Paragraph 14 thereof; and (b) Landlord shall execute such agreements as 
are reasonably requested by the Financing Party, including an estoppel and agreement 
substantially similar to this Agreement.   

13. Capitalized terms used herein and not otherwise defined shall have the meanings given to 
such terms in the Lease. 



 

14. This Agreement may be executed in one or more counterparts, all which taken together 
shall constitute one and the same instrument. 

15. This Agreement and the rights and obligations under this Agreement shall be binding upon 
and shall insure to the benefit of each of the Parties, any Financing Party, and each of their 
respective successors and assigns. 

16. This Agreement shall be governed by and construed in accordance with the domestic laws 
of the State of Maine without reference to any choice of law principles.   

 

IN WITNESS WHEREOF, each of the Parties, by its duly authorized officer, intending to be 
legally bound, has caused the execution and delivery of this Agreement as of the Effective Date 
first written above. 

 

LANDLORD:  Town of Hampden 

    By:  _____________________________ 

    Name:  Paula A. Scott 

    Title:    Town Manager, Duly Authorized 

     

 

PROJECT COMPANY: BWC Jimmie Pond, LLC  

By:  _____________________________ 

    Name:___________________________ 
    Title:____________________________ 

 

ASSET OWNER:  ASSET OWNER COMPANY NAME   

By:  _____________________________ 
    Name:______________________ 
    Title:_______________________ 
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	2. Term of Lease.  The lease term shall be as follows:
	a. An “Initial Term” commencing on the Effective Date and expiring upon the Commercial Operation Date (“COD”) (as defined in Exhibit B).  Tenant and Landlord agree to promptly execute a memorandum confirming the COD. Notwithstanding the foregoing, if ...
	3. Rent.  As consideration for Landlord leasing the Leased Premises to Tenant, Tenant agrees to pay during the Term to Landlord in lawful money of the United States of America, Basic Rent as follows:
	4. Solar Facility.
	e. During the Initial Term, Tenant and its employees, agents and contractors shall have a non-exclusive right to enter upon the Property outside the Leased Premises and the right of ingress and egress over and across the Property outside the Leased Pr...
	f. During the Initial Term, Tenant shall have the right, but not the obligation, to clear trees and saplings on the Property outside the Leased Premises for the purpose of testing the viability of the solar resource prior to commencement of constructi...
	g. Landlord shall provide to Tenant, upon Tenant’s written request, any of the following in Landlord's possession or control, within forty-five (45) days following the Effective Date: (1) any notice of violation of any law or regulation, including zon...
	h. Landlord acknowledges that Tenant may obtain, at Tenant's expense, a title insurance policy insuring Tenant's leasehold interest in and access to the Premises. Landlord agrees to reasonably assist Tenant in obtaining such title policy by supplying ...

	5. Impositions.
	d. Notwithstanding anything contained in this Lease, (i) Tenant shall not be under any obligation to pay any part of any franchise, excise, estate, inheritance, income or similar tax which is or may become payable by Landlord or which may be imposed a...
	c. Landlord and Tenant each hereby waives any right of recovery against the other and the authorized representatives of the other for any loss or damage that is covered or required by this Lease to be covered by any policy of insurance maintained with...
	a. the exclusive right to erect, construct, reconstruct, repair, replace, relocate, remove, operate, maintain and use the following from time to time, on, under, over and across the Leased Premises and Surrounding Property, in connection with Solar Fa...
	b. a non-exclusive easement and right over and across the Property, or any Surrounding Property adjacent to the Leased Premises for any audio, visual, view, light, flicker, shadow, noise, vibration, air turbulence, wake, electromagnetic or other effec...
	c. an exclusive easement pursuant to 33 M.R.S.A. §1401, et seq., on, over and across the Property for the purpose of ensuring access to direct sunlight to any solar panels on the Leased Premises and an exclusive easement prohibiting any obstruction of...
	d. a non-exclusive easement and right on the Surrounding Property to prevent and fire and electrical hazards now or hereafter existing on the Surrounding Property which might obstruct receipt of or access to sunlight throughout the Leased Premises or ...
	e. a non-exclusive access easement over and across the Surrounding Property to the Leased Premises as described on Exhibit A-1 and depicted on Exhibit A-2 for ingress and egress to the Solar Facility and Leased Premises, to and from a public road, and...
	f. a non-exclusive easement to be located at a mutually acceptable location on a portion of the Surrounding Property to be used for temporary (i) storage and staging of tools, materials and equipment, (ii) construction laydown, (iii) parking of constr...
	Tenant has the right and privilege to use, maintain and capture the free and unobstructed sunlight over and across the Leased Premises.  Any obstruction to the receipt of and access to sunlight throughout the entire area of the Leased Premises is proh...
	The Parties expressly agree that the easements and related rights granted by Landlord to Tenant in this Lease shall be transferable in accordance with Section 15 herein.  The burdens of the Easements and related rights granted to Tenant in this Lease ...

	The term of the Easements described in this Section 12 shall commence upon the Effective Date and shall continue until the last to occur of (i) expiration of the Term, or (ii) removal by Tenant of the Solar Facility, Transmission Facilities and Interc...
	14. Mortgagee Protection.  Tenant may pledge, sell, grant and/or assign, sublease, mortgage and otherwise transfer this Lease or Tenant’s leasehold interest in the Leased Premises in whole or in part, without Landlord’s prior consent, in connection wi...
	a. Mortgagee’s Right to Possession, Right to Acquire and Right to Assign.  A Mortgagee shall have the absolute right:  (a) to assign its security interest; (b) to enforce its lien and acquire title to the leasehold estate by any lawful means; (c) to t...
	b. Notice of Breach:  Opportunity to Cure.  As a precondition to exercising any rights or remedies as a result of any alleged breach by Tenant, Landlord shall give written notice of the breach to each Mortgagee concurrently with delivery of such notic...
	i. A “Monetary Breach” means failure to pay when due any Basic Rent or other monetary obligation of Tenant to Landlord under this Lease.  Any other event of default that is not a Monetary Breach is a “Non-Monetary Breach.”
	ii. The Mortgagee shall have the same period after receipt of notice of breach to remedy the breach, or cause the same to be remedied, as is given to Tenant, plus, in each instance, the following additional time periods:  (i) sixty (60) days after rec...
	iii. During any period of possession of the Mortgaged Interest by a Mortgagee (or a receiver requested by such Mortgagee) and/or during the pendency of any foreclosure proceedings instituted by a Mortgagee, the Mortgagee shall pay or cause to be paid ...
	iv. Any Mortgagee or other party who acquires the Mortgaged Interest pursuant to foreclosure or assignment in lieu of foreclosure shall not be liable to perform the obligations imposed on Tenant by this Lease incurred or accruing after such party no l...
	v. Neither the bankruptcy nor the insolvency of Tenant or any assignee shall be grounds for terminating this Lease as long as the Basic Rent and all other monetary charges payable by Tenant under this Lease are paid by the Mortgagee in accordance with...
	vi. Nothing in this Lease shall be construed to extend this Lease beyond the Term or to require a Mortgagee to continue foreclosure proceedings after the breach has been cured.  If the breach is cured and the Mortgagee discontinues foreclosure proceed...

	c. New Agreement to Mortgagee.  If this Lease terminates because of Tenant’s default or if the Mortgaged Interest is foreclosed, or if this Lease is rejected or disaffirmed pursuant to bankruptcy law or other law affecting creditors’ rights, then Land...
	i. The terms of the new agreement shall commence on the date of termination, foreclosure, or rejection of this Lease and shall continue for the remainder of the Term of this Lease, at the same rent and subject to the same terms and conditions set fort...
	ii. The new lease shall be executed within thirty (30) days after receipt by Landlord of written notice of the Mortgagee’s election to enter a new lease, provided said Mortgagee:  (a) pays to Landlord all Basic Rent and other monetary charges payable ...
	iii. At the option of the Mortgagee, the new lease may be executed by a designee of such Mortgagee without the Mortgagee assuming the burdens and obligations of the Tenant thereunder.
	iv. If more than one Mortgagee makes a written request for a new agreement pursuant hereto, the new agreement shall be delivered to the Mortgagee requesting such new lease whose Mortgage is prior in lien, and the written request of any other Mortgagee...

	d. Mortgagee’s Consent to Amendment, Termination or Surrender.  Notwithstanding any provision of this Lease to the contrary, the Parties agree that so long as there exists an unpaid Mortgage, this Lease shall not be modified or amended and Landlord sh...
	e. No Waiver.  No payment made to Landlord by a Mortgagee shall constitute an agreement that such payment was, in fact, due under the terms of this Lease, and a Mortgagee having made any payment to Landlord pursuant to Landlord’s wrongful, improper or...
	f. No Merger.  There shall be no merger of this Lease, or of the leasehold estate created by this Lease, with the fee estate in the Leased Premises by reason of the fact that this Lease or the leasehold estate or any interest therein may be held, dire...
	g. Third Party Beneficiary.  Each Mortgagee is and shall be an express third-party beneficiary of the provisions of this Section and shall be entitled to compel the performance of the obligations of Landlord under this Lease.
	h. Further Amendments.  Provided that no material breach in the performance of Tenant’s obligations under this Lease shall have occurred and remain uncured after the expiration of all applicable notice and cure periods, at Tenant’s request, Landlord s...
	i. Further Amendments to Leased Premises Description.  In the event that it is determined by Tenant or any Mortgagee that there are any inaccuracies in or changes required to the legal description of the Leased Premises contained herein, the validity ...

	15. Assignment.  Excluding assignments that occur pursuant to Section 14 above, Tenant shall not assign or transfer this Lease, or any interest herein, without the prior written consent of Landlord, which shall not be unreasonably withheld, delayed or...
	b. Following an Event of Default, the non-defaulting party may pursue any available
	remedies at law or in equity, subject to the provisions of this Lease and applicable law. Notwithstanding the foregoing, the non-defaulting party shall take commercially reasonable measures to mitigate damages resulting from such default.  Tenant may,...
	a. At any time prior to the Primary Term, as to all or any part of the Leased Premises for any reason or no reason in Tenant’s sole discretion;
	b. Immediately if Landlord fails to cure as required under the Lease;
	c. Any Governmental Authority or utility company denies a request or application by Tenant for any certificate, permit, license, or approval (collectively “Approvals”) required for Tenant to construct or operate the Solar Facility on the Leased Premis...
	d. Tenant, in its sole discretion, determines that any such Approvals may not be obtained in a timely manner;
	e. Tenant determines that technical or other problems, preclude Tenant from using the Leased Premises for the Permitted Use;
	f. Tenant determines that Tenant does not have acceptable and legally enforceable means of ingress and egress to and from the Leased Premises suitable for the Permitted Use;
	g. Utilities necessary, in Tenant’s sole discretion, for Tenant’s use of the Leased Premises are not available to the Leased Premises or suitable for the Permitted Use;
	h. Tenant, in its sole discretion, determines that the Permitted Use is obsolete or not necessary.
	In the event this Lease is terminated as to only a portion of the Leased Premises pursuant to this Section, Tenant shall remove that portion of the Solar Facility, if any, which is situated on that portion of the Leased Premises for which this Lease w...
	Upon a termination as to all of the Leased Premises, except for rights and obligations that expressly survive termination as set forth herein, all rights and privileges granted and obligations required under this Lease shall be deemed completely surre...
	a. Indemnification of Landlord by Tenant: Tenant hereby agrees to indemnify and hold harmless Landlord, his heirs, assigns, employees and agents (collectively, “Landlord Parties”) from and against any and all Claims (as defined in Exhibit B)  that (i)...
	b. Indemnification of Tenant by Landlord: Landlord hereby agrees to indemnify and hold harmless Tenant, its trustees, beneficiaries, partners, officers, directors, shareholders, employees and agents (collectively, “Tenant Parties”) from and against an...

	The Party seeking to be indemnified (the “Indemnified Party”) shall have provided prompt written notice of a Claim or events likely to give rise to a Claim to the Party with the obligation to indemnify (the “Indemnifying Party”) (in any event within s...
	In the event of a Claim by a third party that is caused by the joint or concurrent negligence of the Parties, each Party shall share the costs of the Claim (defense, costs, judgment and settlement, etc.) in proportion to its negligence, which shall be...
	The obligations of the Parties under this Section shall survive the expiration or earlier termination of this Lease.

	22. Environmental.  Tenant shall conduct its business in compliance with all applicable Environmental Laws (as defined in Exhibit B).  Tenant shall indemnify and hold harmless the Landlord from Claims to the extent resulting from Tenant’s violation of...
	i. The Leased Premises have not been and will not be used for the manufacturing, storage, discharge, release, or disposal of Hazardous Substances (as defined in Exhibit C), (ii) neither the Leased Premises nor any part thereof is in violation of any E...
	b. Tenant’s execution of this Lease will not constitute a violation of nor conflict with nor constitute a default under any term or provision of any agreement or instrument to which Tenant is a party.

	30. Tax Credits.  If under applicable law the holder of any interest under this Lease becomes ineligible for any tax credit, benefit or incentive for alternative energy expenditure established by any local, state or federal government, then, at Tenant...
	36. Headings.  The headings of sections and subsections are for convenient reference only and shall not be deemed to limit, construe, affect, modify, or alter the meaning of such sections or subsections.
	37. Time of Essence.  Time is of the essence for Landlord’s and Tenant’s obligations under this Lease.
	38. Severability.  If any section, subsection, term, or provision of this Lease or the application thereof to any party or circumstance shall, to any extent, be invalid or unenforceable, the remainder of said section, subsection, term, or provision of...
	39. Further Assurances.  Each of the Parties agrees to do such further acts and things and to execute and deliver such additional agreements and instruments as the other may reasonably require to consummate, evidence, or confirm this Lease or any othe...
	40. Amendments.  This Lease may not be amended or varied except in a writing signed by both Parties.
	41. Publicity and Naming Rights. Tenant exclusively owns the rights of naming the Solar Facility, including the right to initiate publicity about the Solar Facility, and owns the right to transfer the publicity and naming rights to another party. Publ...
	2. Term.  The term of the Lease (the “Term”) commenced on the date of the Lease, and shall continue for a period of twenty (20) years following the Commercial Operation Date (as defined in the Lease).  The Lease contains Tenant’s option to extend the ...

	6. Tenant’s Personal Property.  The Solar Facility (as defined in the Lease) installed and operated by Tenant at the Leased Premises shall not be deemed a fixture.  The Solar Facility is Tenant’s personal property and Landlord has no right, title or ...


