
 
 
 
 
 
 
 
 

  
1. Approval of June 21, 2017 Minutes 

2. Committee Applications: Julie Johnston – Board of Appeals 
 

3. Updates: 
A. MRC/Fiberight 
B. Staff Report 

4. Old Business:  
A. Colonial Heights Phase 3 – Conservation Easement 
B. Carmel Road North, Medical Marijuana Update 
 

5. New Business:  
A. Quarterly Report - Recreational Marijuana 
B. Good Neighbor Ordinance – at the request of Councilor Wilde 

 
 

6. Zoning Considerations/Discussion: None 
 

 
7. Citizens Initiatives 

8. Public Comments 

9. Committee Member Comments 

10. Adjourn 
 
 

Town of Hampden 

Planning and Development Committee 

Wednesday July 19, 2017, 6:00 pm 

Municipal Building Council Chambers 

Agenda 



 

 

 

 

 

Attending: 

 

Chairman McPike called the meeting to order at 6:00 pm. 

1. Approval of May 17, 2017 Minutes – Motion to approve as submitted made by Councilor Sirois  
with second by Councilor Marble; carried 6/0/0. 

Note, there was no P&D Committee meeting on June 7, 2017. 

 
2. Committee Applications: Jennifer Austin, for Alternate seat on the Planning Board. Ms. Austin 

stated she has lived in Hampden for 12 years and has done some volunteer work, and wants to 
serve the town by joining a board. She added that she is a project manager and is used to 
working with people.  
 
Motion to refer Jennifer Austin’s application for an Alternate seat on the Planning Board to the 
Town Council made by Councilor Marble with second by Councilor Sirois; carried 6/0/0. 
 
Manager Jennings added that this will go to Council at the July 17th meeting, after which Town 
Clerk Paula Scott will contact Ms. Austin to come in to get sworn in. He added the Planning Board 
is meeting July 12th and she is welcome to attend that meeting. 
 

NOTE: Agenda items were taken out of order.  
 

3. Updates: 
 

a. MRC/Fiberight: Manager Jennings reported that Craig Stuart Paul of Fiberight will be in 
town tomorrow and will be meeting with the Hampden Water District and later with town 
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staff. They are preparing to submit the building permit application and staff has provided 
a list of items they need to take care of in order to get that permit. Manager Jennings 
also reported that the question of what the facility is going to be categorized as when it 
initially opens is up in the air and is under review by DEP; MRC/Fiberight are proposing 
to phase the operation of the facility such that the “wet” end of the processing will not 
begin for some as yet undefined number of months after the facility opens. The question is 
whether, before the “wet” end is operational, the facility’s operations would be in 
compliance with the approved Planning Board Order, or would in effect be operating as 
a transfer station. Manager Jennings noted he has informed MRC/Fiberight’s consultant of 
the pending zoning amendment regarding transfer stations. He reported that he will be 
part of a conference call with DEP, MRC and Fiberight next week and is aware that DEP is 
reviewing the proposed phasing, and he advised that Town staff will look to DEP given its 
subject matter expertise to determine whether the proposal is in compliance with the 
permits. 
 
It was also noted that the water line has been completed up Coldbrook Road, and the 
Hampden Water District will be installing hydrants in the near future. Site work on the 
road and infrastructure into the site from Coldbrook Road has resumed.  
 

b. Staff Report:  
 

i. Planner Cullen said the reports on what development activity is going on in town 
were provided in the packet, and asked the committee what information they 
would like to see in the building permit report. Mayor Ryder said all he wants is 
the planning report, the building permits report is not necessary. Staff noted the 
building permit reports can be produced quickly and easily and can be available 
upon request. The planning report, showing applications to the Planning Board, 
will be provided in each packet. The committee was pleased with this work and 
said it will help them stay apprised of ongoing development projects.  
  

4. Old Business: None.   

5. New Business: 

a. Colonial Heights Phase 3, Conservation Easement. Jim Kiser was present to discuss the 
request for the town to accept the conservation easement on 12.33 acres of land within 
the proposed subdivision. The easement is a requirement of ME DEP for wetland mitigation 
for phases 2 and 3 of the housing development. Main points of the discussion were: 

i. Reeds Brook runs through this easement area. 
ii. There are other options to meet DEP’s requirement if the town doesn’t want to 

accept the conservation easement; the proponent needs to know soon so they can 
pursue other options if necessary. 

iii. The proponent (Cushing Family Corporation) may request the Town to accept the 
land (ownership) in the future, as an open space parcel. 

iv. This land abuts a small (2.45 acre) parcel owned by the Town which was given as 
open space for phase 2.  
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v. Liability for someone getting injured on the property remains with the land owner; 
as holder of the easement the Town would not have liability. 

vi. The conservation easement as written does not allow public access to the area. 
vii. Permitted uses includes construction of trails for education or recreation. 
viii. Council is concerned about this given the potential ramifications that arose when 

reviewing the proposed conservation easement for the MRC/Fiberight project. 
ix. Land Trusts (as holders of easements) usually require more restrictions than this 

easement has. 
x. Councilor McAvoy expressed concern that more developers who are trying to 

develop marginal land will ask the Town to help them mitigate wetland impacts 
on their projects, which might result in more development than could happen if 
such mitigation wasn’t done – that by having the Town hold easements, we are 
contributing to increased impacts on wetlands. Jim Kiser responded that 
developers need to do this in order to have economically viable projects, and 
given the condition of the land it is usually low value anyway so further lowering 
the value with a conservation easement has a small impact on the tax base. 

xi. The preservation of this area will continue the green corridor along Reeds Brook 
which could extend from Route 1A over to Mayo Road.  

xii. Most Councilors felt this easement might be acceptable, with low risk to the Town 
and a small amount of resources needed to handle it, but want further research 
and review by staff to know exactly what the impact to staff will be if it is 
accepted.  

xiii. Chairman McPike requested that this come back to the P&D Committee on July 19.  

b. Stormwater Presentation – Planner Cullen gave a presentation (“Stormwater 101”) 
reviewing the MS4 General Permit and activities the town has done to comply with the 
requirements of the permit over the past year. The presentation was recorded and will be 
available to Councilors who were not able to attend the meeting tonight. This presentation 
is one of the requirements of the Permit.  

c. Environmental Mitigation Guidelines – Manager Jennings said staff had recently 
determined that the guidelines, regarding using land within the LL Bean parcel for wetland 
mitigation for private commercial or industrial development on other land, was never 
adopted by the Town Council. He said staff would like Council to decide whether they 
want to have such a written policy or not, so we can take the appropriate action to fulfill 
that decision. Discussion points: 

i. These guidelines were drafted by a previous planner when the business park was 
being developed, as an option for on-site wetland mitigation. 

ii. Part of the proposal put before voters in the purchase of the LL Bean parcel was 
that the land would be used for commercial or industrial development. These 
guidelines were developed to allow wetland mitigation specifically for 
commercial or industrial development since the town realized much of the LL Bean 
parcel is basically undevelopable.   

iii. The committee is in favor of staff going through this and putting it into official 
form for adoption by Council. 
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iv. Councilor McAvoy requested that the 50% of the ILF (“in lieu fee”) noted in item 
10 of the draft guidelines be re-examined; perhaps a higher percentage would 
be more appropriate. He noted 50% is quite generous to the developer. 

v. Manager Jennings noted this is not a particularly time sensitive item and will 
probably not be back to the committee until this fall.  

 

6. Zoning Considerations/Discussion:  
a. Planner Cullen reported that at this point, the Town does not have an Official Zoning Map 

which is an accurate reflection of the zoning districts. While many maps have been 
produced since the last Official Map was done (in 1979), none have been signed by the 
Town Manager and Town Clerk as required by the Zoning Ordinance. Rather than try to 
research every map amendment since 1979, staff recommends that the current map be 
taken through the amendment process, with public hearing at Planning Board and Town 
Council and a vote to adopt; the signatures required will then be added and each time 
the map is amended, a new one will be printed and signed.  
 
Motion by Councilor Marble to refer the Zoning Map to the Planning Board for public 
hearing; seconded by Councilor McAvoy; carried 5/0/0.  

 
7. Citizen Initiatives: None.  

8. Public Comments: 

Valerie Webster of 1325 Carmel Road addressed the committee regarding activity at 
1334 Carmel Road involving the growing of marijuana. She submitted four documents to 
the committee, attached as Exhibits: 

• Exhibit A: Letter from Jeremy and Sheila Williams (previous owner of the land in 
question) 

• Exhibit B: Talking Points from Valerie Webster 
• Exhibit C: Article regarding marijuana in Denver Colorado 
• Exhibit D: Article “Grass Is Not So Green: Marijuana Has A Huge Carbon 

Footprint” 

The main point of the letter from Mr. Williams is that he sold his property to people who 
he believes are dishonest and deceptive, and is afraid they are planning to turn the 
property into a commercial marijuana cultivation facility. He does not believe that is 
consistent with the traditional values of the community and hopes the Town Council will not 
allow such activity in Hampden.  

The main point of the comments from Ms. Webster is that she is very concerned about the 
future use of this property and the potential for commercial cultivation of marijuana at this 
site. Her concerns include impact on property values, the environment (the wildlife, stream, 
groundwater supply), neighborhood (noise, lights, odors), traffic, and security. She 
questioned whether commercial cultivation will be allowed here, and if so, what the review 
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and approval process will be for the site and the buildings (greenhouses). She urged the 
town to conduct an in depth investigation into this matter. 

Cynthia Herrick of 1348 Carmel Road said she is concerned about her well and the 
potential depletion of the aquifer. She is also concerned about her property value, they 
want to sell their house and are afraid they won’t be able to with this activity next door. 
Her husband Peter questioned whether this area was Rural or Rural Agriculture. He stated 
the road is in poor condition and it is a very busy street with a lot of truck traffic. He 
requested the town further research this.  

Discussion points: 

• Ms. Webster reported that she had spoken with the Public Safety Director and 
that he had advised her that the state has done an inspection of the property 
recently and apparently found no violations.  

• Medicinal marijuana regulations require each plant to be labeled with the 
patient’s information, and is limited to 6 plants per patient.  

• Question raised as to whether they would need a permit under the Use of a 
Residence for Business Purposes regulations (§4.10 of the Zoning Ordinance) to 
sell medical marijuana out of the property. 

• There has already been an increase in traffic to the site. 
• The Council’s Resolution on marijuana requires quarterly updates and the first will 

be at the July 19th meeting of the P&D Committee.  
• Many of the concerns brought forth tonight are based on the assumption that 

there will be a commercial marijuana cultivation facility there, and that is an 
unknown at this point – the Town has not made any decisions on the allowance or 
regulation of such facilities. It was noted that this is both a land use issue 
regulated by Zoning and, if the Council so directs, a licensing matter that would 
include review of the particular applicant or operator. 

Manager Jennings said staff will look into the current operation to determine what is 
permitted currently and whether the activity is in compliance with that. Meanwhile staff 
continues to work on the whole issue, which includes licensing issues as well as zoning. 

9. Committee Member Comments: None.  

10. Adjournment: Motion to adjourn at 8:06 pm by Councilor Marble; seconded by Councilor McAvoy, 
carried 5/0/0.  

Respectfully submitted by  
 Karen Cullen, Town Planner 
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Project List - Planning

Project Name Location What it is Size1 PB Action/Date
Fiberight off Coldbrook solid waste processing 153,800 sq ft Approved
Hannibal Hamlin Place Main Road N expansion 2,800 sq ft Approved
Pine Tree Food Equipment Nadine's Way new building/business 3,600 sq ft Approved
Dennis Paper Mecaw Rd expansion 27,237 sq ft Approved
Colonial Heights off Constitution phase 3 of subdivision (final plan) 11 new lots 9-Aug
Carver Ballfield Rd conversion of single family to two family 1 new unit Approved
Sky Villa 646 Main Road N conversion of interior to 10 short term rehab beds 3,172 sq ft 9-Aug
Brickle 326 Main Road N conversion of single family to two family 1 new unit 9-Aug
Southeast Development Co Route 202/Coldbrook Rd zoning map amendment; Resid A to Comm. Service 16 acres 9-Aug

1. Size refers to square footage of building (new or addition), number of new building lots, number of new units, or acreage.

Report as of: 7/17/2017



 

 

 

 

 

 

 

To: Planning & Development Committee 
From: Karen M. Cullen, AICP, Town Planner 
Date: July 17, 2017 
RE: Colonial Heights Phase 3 Conservation Easement 

 

This item was before the P&D at the June 21 meeting; the committee requested additional 
research be done to determine the amount of staff resources that would be required to hold the 
easement. Councilor McAvoy had expressed concern that the Town is enabling developers to 
develop marginal land that would otherwise be undevelopable.  

To the first concern, staff has reviewed the conservation easement language and believes the 
annual resources will be minimal – at most it would involve a site visit to see the property which 
would take no more than four hours. With the snowmobile trail running through the easement 
area, communication between the snowmobile club and staff could eliminate the need for a site 
visit. Specific tasks for which the Town will be responsible include: 

• Review and approval of applications for maintenance activities including such things as 
removal of dead trees, pruning, removal of invasive species, planting vegetation to 
enhance wildlife habitat, grading and landscaping as required by DEP and the Town, 
maintaining the snowmobile trail and structures, building paths, and allowing motorized 
vehicles on the property for maintenance work purposes. 

• Perform site visits as needed to determine compliance with the conservation easement. 
• Notify the Grantor of any breach of the terms of the easement and perform follow-up 

work to ensure any damage is repaired. 

It should be noted that the Grantor (Cushing Family Corp) has the primary responsibility for the 
enforcement of the easement, the Grantee (Town) has secondary responsibility, and the DEP has 
third party responsibility – meaning if both the Cushing Family Corp and the Town fail to enforce 
the terms of the easement, DEP can step in to enforce it.  

The second concern may be true conceptually, but in reality if the Town decides not to hold such 
easements, the developers would still have the option to use this mechanism to develop properties 
where there will be wetland impacts; they just have to find other entities to hold the conservation 
easement. It should be noted that this requirement from DEP is based on the larger Colonial 
Heights development, not just this phase with eleven new lots.  

Town of Hampden 

Land & Building Services 
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CONSERVATION EASEMENT 

 

RECITALS 

 

BY THIS INDENTURE, made this _____, day of ________2017, by The Cushing Family 

Corp  (hereinafter referred to as the “Grantor” which word, where the context requires, includes 

the plural and shall, unless the context clearly indicates otherwise, include the Grantor’s 

executors, administrators, legal representatives, devisees, heirs, successors, assigns, lessees, 

tenants and other occupiers and users) with address of PO Box 211, Hampden, Maine, is the 

owner in fee simple of certain real property located in the Town of Hampden, County of 

Penobscot, (hereinafter “Property”) more particularly bounded and described in deed recorded in 

the Penobscot County Registry of Deeds in Book 11966, Page 60. 

 

and; 

 

WHEREAS, the Grantor intends to grant a Conservation Easement over a portion of the Property 

more particularly bounded and described as follows:  

 

[See Attachment A] 

 

(hereinafter “Easement Area”); and  

 

 

WHEREAS, the Town of Hampden, a municipality, having a principal place of business at 

(address), Maine (hereinafter referred to “Grantee” which word shall include all successors, 

assigns, agents and designees) has determined that it would be in the public interest to retain, 

maintain, and preserve that portion of the Property designated as the Easement Area as open 

space, in its natural state; and 

 

WHEREAS, Grantor is willing, in consideration of the need to preserve the natural, scenic, 

aesthetic and special character of the property, desires to conserve and protect the property as a 

natural habitat for birds, wildlife, plants and similar ecosystems, the Grantor hereby grants in 

perpetuity to the Grantee, a conservation easement (hereinafter “Easement”) on the Property; and 

 

WHEREAS, MRSA Title 33, §477 permits the creation of a conservation easement; and 

 

WHEREAS, the Grantee agrees, by accepting this grant, to honor the intention of the Grantor as 

stated herein, and to preserve and protect in perpetuity the conservation values of the Property; 

 

WHEREAS the State of Maine by and through its Department of Environmental Protection 

(MDEP), (hereinafter referred to as the "Third Party") will receive Third Party Rights of 

Enforcement under this Easement 
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NOW THEREFORE, be it known that The Cushing Family Corp, does hereby grant, release 

and dedicate to the Town of Hampden a conservation easement in perpetuity over the Easement 

Area. 
  
1. PURPOSE 

 

The Easement is hereby granted exclusively for the following conservation purposes: 

 

a. To have the Property remain in its present natural and open condition in order for it to 

fulfill its present historic, scenic, vegetative, wildlife and/or hydrological functions. 

 

2. USE LIMITATIONS 

 

Grantor intends that this Easement will confine the use of the Easement Area in 

perpetuity to such activities as are consistent with the purposes of this Easement.  Except 

for the activities authorized by the foregoing easements, any activity on or use of the 

Easement Area inconsistent with the purposes of this Easement is prohibited. The 

following limitations shall apply: 

 

a. The Easement Area shall not be subdivided and none of the individual tracts, which 

together comprise the Easement Area, shall be conveyed separately from one another. 

 

b. The Easement Area shall be maintained in perpetuity as open space without there 

being conducted thereon any industrial, commercial, agricultural or forestry activities. 

Agricultural and forestry shall include animal husbandry, floricultural, horticultural 

activities, the production of plant and animal products for domestic or commercial 

purposes, the growing, stocking, cutting and sale of forest trees of any size capable of 

producing timber or other forest products and the processing and sale of products 

produced on the property (e.g., maple syrup), except when associated with exempted 

activities.  

 

c. No structures, improvements or alterations, including but not limited to, a dwelling, 

any portion of a subsurface wastewater treatment and disposal system, mobile home, 

utility tower, or wireless communication facility shall be constructed, placed or 

introduced onto the Easement Area.  The existing snowmobile trail structures 

including bridges crossing Reeds Brook are allowed to remain and be reconstructed 

as necessary to provide for trail use. 

 

d. No removal, filling, or other disturbances of soil nor any changes in the topography, 

surface or subsurface water systems, wetlands or natural habitats shall be allowed. 

 

e. No mining, quarrying, excavation or removal of rocks, minerals, gravel, sand, topsoil 

or other similar materials shall be allowed on the Easement Area. 

 

f. The placement of signs, billboards or other advertising materials or structures of any 

kind is prohibited.  Signs required for perimeter marking, trail directions and 

education are permitted. 
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g. There shall be no use of pesticides, poisons, biocides or fertilizers, draining of 

wetlands, burning of marshland or disturbances or changes in the natural habitat of 

the premises. 

 

h. There shall be no manipulation or alteration of the natural watercourses, lakeshores, 

marshes or other water bodies, nor shall any uses of or activities upon the property be 

permitted which could be detrimental to water purity or to any vegetative, wildlife or 

hydrological function. 

 

i. There shall be no operation of vehicles, snowmobiles, dune buggies, motorcycles, 

mini-bikes, go-cars, all-terrain vehicles, or any other type of motorized vehicle upon 

the property.  However, the use of snowmobiles on the existing snowmobile trail is 

permitted to continue, provided that the trail is inspected annually and maintained in a 

stable condition.  Failure by the local snowmobile club to make required inspections 

and maintenance will result in suspension of use by the Grantee or Gantor. 

 

j. There shall be no storage or placement of equipment, natural or man-made materials 

or substances upon the premises. 

 

k. There shall be no dumping, burning, release, burial, injection, or disposal of any type 

of material on the Easement Area. 

 

l. Any other disturbances of the property are prohibited except for those activities 

explicitly authorized by the Compensatory Mitigation Plan for Permit No. NAE-

2010-2114 issued by the Department of the Army, New England District, Army 

Corps of Engineers dated January 17, 2012 and referenced under Section 4. Reserved 

Rights. 

 

3. EXCEPTIONS 

 

The Grantor may, but is not obligated to enter upon the Property to conduct the following 

activities after written application and approval from the Grantee and any other local or 

state agencies for which approval is required.  The Grantee is not obligated to undertake 

any of the described activities. 

 

a. Removal of debris, dead trees, or brush for the purpose of promoting safety and 

aesthetic quality.  Materials may be left on site if utilized for habitat management. 

 

b. Pruning and thinning live trees and brush for the purpose of promoting safety, 

aesthetic quality, fire control, wildlife habitat and to manage & remove invasive 

species. 

 

c. Planting of trees, shrubs, or other vegetation for the purpose of promoting wildlife or 

aesthetic quality. 

 

d. Grading and landscaping at the direction and approval of the Grantee and MDEP. 

 

e. Maintain, repair and replace the snowmobile trail and structures. 

 



 

4 

f. Construct paths not greater than 10’ wide to provide for passive recreation and 

enjoyment of the conservation lands.  The path shall be located with approval of the 

Grantee and MDEP and shall not exceed 10% of the land area. 

 

g. Motorized vehicles shall be permitted on the path and for exempted maintenance 

activities provided they do not damage the soil surface or quality of the protected area 

and only with approval of the Grantee and MDEP.  Emergency, rescue, fire control 

and damage restoration vehicles may access any portion of the property, if required. 

 

4. RESERVED RIGHTS 

 

It is expressly understood and agreed that this Easement does not grant or convey to 

members of the general public any rights of ownership, entry or use of the Property.  This 

Easement is created solely for the protection of the Property and Grantor reserves the 

ownership of the fee simple estate and all rights appertaining thereto, including without 

limitation the right to exclude others and to use the Property for all purposes consistent 

with this Easement. 

 

5. COMPLIANCE INSPECTION 

 

The Grantor expressly authorizes the Grantee, its duly authorized designee or agent to 

enter upon the lands subject to this Easement for the purpose of determining compliance 

with the terms and conditions contained within this document.  

 

6. MARKING OF PROPERTY 

 

The perimeter of the Property shall at all times be plainly marked by permanent signs or 

by an equivalent, permanent marking system designating the area a protected area. 

 

7. PROPERTY TRANSFERS 

 

Grantor shall include the following notice on all deeds, mortgages, plats, or any other 

legal instrument used to convey any interest in the Property. Failure to comply with this 

paragraph does not impair the validity or enforceability of this Easement: 

 

NOTICE: This Property is Subject To a Conservation Easement recorded in the 

Penobscot County Registry of Deeds in Book ______, Page _____. 

 

The Grantor shall provide a 60-day advance notification to the Grantee, MDEP and the 

Army Corps of Engineers pursuant to permit no. NAE-2010-2114, before any action is 

taken to void or modify this instrument, including transfer of title, or establishment of any 

other legal claims. 

 

8. BENEFITS AND BURDENS 

 

The burden of the Easement conveyed hereby shall run with the Property and shall be 

enforceable against all future owners and tenants in perpetuity. The benefits of said 

Easement shall not be appurtenant to any particular parcel of land but shall be in gross 

and assignable or transferable to another qualified organization, which organization has 
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among its purposes the conservation and preservation of the land and water areas and 

agrees to and is capable of enforcing the conservation purposes of this Easement. Any 

such assignee or transferee shall have like power of assignment or transfer. 

 

9. NOTICES 

 

All notices, requests and other communication required or permitted to be given under 

this Easement shall be in writing and shall be delivered in hand or via Certified Mail, 

return receipt requested, to the appropriate address set forth in this Easement or at such 

other address as the Grantor or Grantee may hereafter designate by notice given in 

accordance herewith. Notice shall be deemed to have been given when so delivered or 

mailed. 

 

Said Grantor further covenants and agrees to provide a copy of the Conservation 

Easement by means of a notice by Certified Mail, return receipt requested, to the last 

known address of any person or entity who hereafter shall have any possessory interest in 

the subject property, including but not limited to any tenants, successors, or assigns. 

Failure of said Grantor to provide such notice shall not constitute any waiver of the 

Grantee's rights herein. 

 

10. BREACH OF EASEMENT 

 

a. If a breach of this Easement, or conduct by anyone inconsistent with this easement, 

comes to the attention of the Grantee, it shall notify the Grantor, in writing, of such 

breach of conduct, delivered in hand or by Certified Mail, return receipt requested. 

 

b. The Grantor shall, within thirty (30) calendar days after receipt of such notice or after 

otherwise learning of such breach or conduct, undertake those actions, including 

restoration, which are reasonably calculated to cure swiftly said breach, or to 

terminate said conduct, and to repair any damage. The Grantor shall promptly notify 

the Grantee of its actions taken under this section. 

 

c. If the Grantors fails to take such proper action under this preceding paragraph, the 

Grantee may, as appropriate to the purposes of this deed, undertake any actions that 

are reasonably necessary to cure such breach or to repair any damage in the Grantor's 

name or to terminate such conduct. The cost thereof, including the Grantee's 

expenses, court costs and legal fees, shall be paid by the Grantor. 
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d. If the Grantee, in it sole discretion, determines that circumstances require immediate 

action to prevent or mitigate damages to the property, or to prevent action or potential 

action which is determined to be inconsistent with the stated purposes of this 

Easement, the Grantee may pursue any remedy it deems appropriate to correct such 

breach, without prior notice to the Grantor or without waiting for the period provided 

to cure to expire. 

 

e. The Grantee and the Grantor reserve the right, separately or collectively, to pursue all 

legal remedies against any third party responsible for any actions detrimental to the 

conservation purposes of this Easement. 

 

f. No delay or omission by Grantee in the exercise of any right or remedy upon any 

breach by the Grantor shall impair Grantee's rights or remedies or be construed as 

waiver. 

 

11. SEVERABILITY 

 

If any provision of this Easement, or the application thereof to any person or 

circumstances, is found to be invalid by a court of competent jurisdiction, by 

confirmation of an arbitration award or otherwise, the remainder of the provisions of this 

Easement or the application of such provisions to persons or circumstances other than 

those to which it is found to be invalid, as the case may be, shall not be affected thereby. 

 

12. MERGER 

 

The Grantor and Grantee agree that it is their express intent that the provisions of the 

Easement set forth herein are to last in perpetuity, and that to that end no purchase or 

transfer of the underlying fee interest in the Property by or to the Grantee or any 

successor or assignee shall be deemed to eliminate the Easement, or any portion thereof, 

granted under the doctrine of  “merger” or any other legal doctrine. 

 

13. CONDEMNATION 

 

a. Whenever all or any part of the Easement Area is taken in exercise of eminent 

domain by a public, corporate, or other authority so as to abrogate in whole or in part 

the Easement conveyed hereby, the Grantor and the Grantee shall thereupon act 

jointly to recover the full damages from such taking, with all incidental or direct 

damages and expenses incurred by them thereby to be paid out of the damages 

recovered. 

 

b. The balance of the land damages recovered (including, for the purposes of this 

subsection, proceeds from any lawful sale, in lieu of condemnation, of the Property 

unencumbered by the restrictions hereunder) shall be divided between the Grantor 

and Grantee in proportion to the fair market value of their respective interests in that 

part of the Property condemned on the date of execution of this Easement. For this 

purpose, the Grantee’s interest shall be the amount by which the fair market value of 

the Property immediately prior to the execution of this Easement is reduced by the 

use limitations imposed hereby.  The values of the Grantor’s and Grantee’s interest 
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shall be determined by an appraisal prepared by a qualified appraiser at the time of 

condemnation. 

 

c. The Grantee shall use its share of the proceeds in a manner consistent with the 

conservation of land and natural resources. 

 

GRANTOR hereby affirms that it is the sole owner of the property in fee simple and has the right 

to enter into this Conservation Easement and to grant and convey the Easement. The property is 

free and clear of all liens and encumbrances, including but not limited to any mortgage not 

subordinated to this Easement. 

 

THE GRANTEE, by accepting and recording this Easement, agrees, except as otherwise 

provided in this easement, to be bound by and to observe and enforce the provisions hereof and 

assumes the rights and responsibilities herein granted to and incumbent upon the Grantee, all in 

the furtherance of the conservation purposes for which this Easement is delivered. 

 

THE GRANTOR hereby grants to the Maine Department of Environmental Protection, Third 

Party, the same inspection and compliance rights as are granted to the Grantee under this 

easement.  However the Parties hereto intend that the Grantor shall be primarily responsible for 

the enforcement of this easement, that the Grantee shall be secondarily responsible for the 

enforcement of this easement and that the Third Party will assume such responsibility only if the 

Grantor and/or Grantee shall fail to enforce it.  If the Third Party shall determine that the Grantor 

and Grantee are failing in such enforcement, the Third Party may give notice of such failure to 

the Grantee and the Grantor, and if such failure is not corrected within a reasonable time 

thereafter, the Third Party may exercise, in its own name and for its own account, all the rights of 

compliance granted the Grantee under this Easement.  The Third Party shall also have reasonable 

access to any and all records of the Grantee relevant to the Protected Property.  Grantee shall not 

be responsible for any expenses, court costs or legal fees incurred by the Third Party. 

 

 

IN WITNESS WHEREOF, The Cushing Family Corp has caused this instrument to be signed 

in its corporate name by Andre E. Cushing III, its President, hereunto duly authorized, this ____ 

day of _____________, 2017.   

 

WITNESS:      THE CUSHING FAMILY CORP 

 

 

       By:       

 Andre E. Cushing  III 

 Its President 

 Hereunto Duly Authorized 
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STATE OF MAINE 

PENOBSCOT, ss. 

 , 2013 

 

Then personally appeared the above-named Andre E. Cushing III and acknowledged the 

foregoing instrument to be his free act and deed in his said capacity and the free act and deed of 

said corporation.   

 

 Before me,  

 

        

 Name: 

 Notary Public/Attorney-at-Law 

 

 

 

The above and foregoing Conservation Easement was authorized to be accepted by the 

(Receiving Party), Grantee as aforesaid, and the said Grantee does hereby accept the foregoing 

Conservation Easement, by and through ____________, its __________, hereunto duly 

authorized, this ____  day of ____________, 2017,  

 

       (Receiving Party) 

 

       By: _______________________ 

 (Name) 

 Its (title) 

 Hereunto Duly Authorized 

 

 

 

STATE OF MAINE 

PENOBSCOT, ss. 

 , 2013 

 

Then personally appeared the above-named (Name) and acknowledged the foregoing instrument 

to be her free act and deed in her said capacity and the free act and deed of said (Receiving 

Party). 

 

 Before me,  

 

        

 Name: 

 Notary Public/Attorney-at-Law 
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THIRD PARTY ENFORCER ACCEPTANCE 

 

The third party rights of enforcement granted under the above and foregoing Conservation 

Easement, pursuant to Title 33 M.R.S.A Section 476 et seq., were authorized to be accepted by 

the State of Maine Department of Environmental Protection by Mark Bergeron, its Director of 

the Bureau of Land Resources, hereunto duly authorized and the said Michael Kuhns does 

hereby accept the foregoing Conservation Easement this           day of  

                                  , 20     . 

 

 

STATE OF MAINE 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 

 

By:     _______________________________ 

Its:      Director, Bureau of Land Resources 

  



EXHIBIT A 

LEGAL DESCRIPTION 

CONSERVATION EASEMENT PARCEL 

COLONIAL HEIGHTS SUBDIVISION, PHASE 3 

HAMPDEN, MAINE 

A certain lot or parcel of land located southwesterly of Constitution Avenue in the Town of 

Hampden, County of Penobscot, State of Maine and being more particularly described as 

follows: 

Beginning at the southeasterly corner Lot 68 as depicted on a plan entitled “Subdivision Plan of 

Colonial Heights: Phase 3” said plan is to be recorded at the Penobscot County Registry of 

Deeds; 

Thence N 89° 41’ 46” W by and along the southerly line of said Lot 68, 70 and 72 as depicted on a plan 

entitled “Subdivision Plan of Colonial Heights: Phase 3” said plan is to be recorded at the 

Penobscot County Registry of Deeds, a distance of 350.3 feet to a point on the southerly line of said 

Lot 72; 

Thence S 63° 45’ 16” W, a distance of 149.75 feet to an angle point; 

Thence S 53° 27’ 08” W, a distance of 109.67 feet to an angle point; 

Thence S 68° 32’ 46” W, a distance of 29.69 feet to an angle point; 

Then S 35° 03’ 31” W, a distance of 43.00 feet to an angle point; 

Thence S 85° 05’ 28” W, a distance of 46.12 feet to an angle point; 

Then S 35° 01’ 40” W, a distance of 67.30 feet to an angle point; 

Thence N 87° 32’ 35” W, a distance of 110.87 feet to an angle point; 

Thence S 24° 40’ 05” W, a distance of 17.85 feet to an angle point; 

Thence S 60° 25’ 53” W, a distance of 118.47 feet to an angle point; 

Thence S 43° 51’ 41” W, a distance of 99.27 feet to an angle point; 

Thence S 16° 25’ 54” W, a distance of 31.05 feet to an angle point; 

Thence S 65° 50’ 55” W, a distance of 49.75 feet to an angle point; 

Thence S 52° 25’ 53” W, a distance of 54.06 feet to an angle point; 

Thence S 26° 33’ 54” W, a distance of 50.78 feet to an angle point; 



Thence S 77° 38’ 43” W, a distance of 10.58 feet, more or less, to a point on the easterly line of land now 

or formerly of Stanley Smith as described in a deed recorded at the Penobscot County Registry of Deeds 

in Volume 2381, Page 36; 

Thence S 15° 47’ 49” E by and along the easterly boundary of land of said Stanley Smith as described in 

the aforementioned deed, a distance of 163.25 feet, more or less, to a point on the northerly line of land 

now or formerly of John Daniel and Carla Lafayette as described in a deed recorded at the Penobscot 

County Registry of Deeds in Volume 6251, Page 79; 

Thence S 89° 23’ 19” E by and along the northerly of land of said Lafayette as described in the 

aforementioned deed, a distance of 766.97 feet to an angle point in the line of land of said Lafayette; 

Thence N 2° 23’ 19” W by and along the westerly of land of said Lafayette as described in the 

aforementioned deed, a distance of 203.94 feet to an angle point in the line of land of said Lafayette; 

Thence S 80° 23’ 19” E by and along the northerly of land of said Lafayette as described in the 

aforementioned deed, a distance of 330.00 feet to the southwesterly corner of land now or formerly of 

the Town of Hampden as described in a deed recorded at the Penobscot County Registry of Deeds in 

Volume 5785, Page 263; 

Thence N 7° 36’ 50” E by and along the westerly line of land of the said Town of Hampden as described 

in the aforementioned deed, a distance of 379.32 feet to the southwesterly corner of other land of the 

Town of Hampden as described in a deed recorded at the Penobscot County Registry of Deeds in 

Volume 10254, Page 7; 

Thence continuing on the same course, N 7° 36’ 50” E by and along the westerly line of land of the said 

Town of Hampden as described in the aforementioned deed, a distance of 118 feet, more or less, to the 

thread of Reeds Brook, so called; 

Thence running in a southwesterly direction by and along the thread of said Reeds Brook, a distance of 

73 feet, more or less, to a point defined by the intersection of the thread of Reeds Brook with the 

westerly line of Lot 66; 

Thence N 0° 18’ 14” E by and along the westerly line of said Lot 66, a distance of 60 feet, more or less, to 

the point of beginning. 

The above described lot or parcel of land contains 12.33 acres, more or less, and is a portion of the 

premises described in a deed from Walter Laqualia et al to The Cushing Family Corporation, dated 

October 30, 2009 and recorded at the Penobscot County Registry of Deeds in Volume 11966, Page 60. 

 





 

 

 

 

 

 

To: Planning & Development Committee  
From: Karen M. Cullen, AICP, Town Planner 
Date: July 17, 2017 
RE: Medical Marijuana Concerns 

 

Given the concerns that have arisen regarding the medical marijuana caregivers at property on 
Carmel Road North, I have researched state laws and rules regarding medical marijuana 
specifically as pertains to caregivers. The following are the key points of Maine medical 
marijuana rules (10-144 CMR Chapter 122). Note that there are proposed rules currently 
pending final adoption, I could find no indication as to whether they are likely to be further 
modified prior to adoption, nor when they might become effective.  

1. Maximum 5 patients per caregiver, plus self (if caregiver is a qualifying patient) 
2. Maximum of 6 mature female plants plus 2.5 oz prepared marijuana per patient 
3. Maximum of 12 nonflowering female plants per patient 
4. Each plant must be tagged with patient identification info 
5. Unlimited number of seeds, seedlings, stalks, and roots are allowed 
6. Maximum 8 pounds per patient of harvested, dried, unprepared marijuana in various 

stages of processing 
7. Current rules: Annual fee to state = $300 per patient plus $31 for background check  
8. Proposed rules: Annual fee to state = $240 per patient plus $31 for background 

check 
9. Current rules: collectives are prohibited 
10. Proposed rules: allows a single building to contain an unlimited number of separate, 

self contained, locked, and secured areas for individual caregivers to cultivate 
marijuana. There cannot be any common area for storage of supplies, materials, or 
equipment for the collective use of all caregivers, each must operate entirely 
separately from the others and use his/her own materials, supplies, and equipment. 
The building owner cannot be a primary caregiver. 

11. Cultivation must be done on property that is owned or under the control of the 
qualifying patient (for self grown) or caregiver.  

12. Two primary caregivers who are members of the same family or household may share 
the same enclosed, locked facility.  

13. Current rules: all info on a caregiver’s application is confidential, meaning municipality 
has no authority to know where a caregiver is located. That prevents the town from 
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being able to hold a public hearing since the location is necessary to properly notify 
abutters.  

14. Proposed rules: caregiver application information is no longer confidential. 

The Town Attorney has recently opined that if a caregiver wished to sell marijuana products in a 
storefront, that would be considered to be a dispensary under our Zoning Ordinance. Under the 
current rules (10-144 CMR Chapter 122),  no dispensaries are allowed in Hampden, because 
only one is allowed in each region of the state and one already exists in Penobscot County (in 
Brewer). Our region is Penobscot and Piscataquis Counties. There is an option for state to issue 
additional dispensary licenses in the proposed rules.  

Staff will report further on these issues at the meeting, including information from the town 
attorney, who is looking further into the issue of whether the town’s regulations on use of a 
residence for business purposes (customary home occupation) applies to medical marijuana 
caregivers.  

 



 

 

 

 

 

 

 

 

To: Planning & Development Committee 
From: Karen M. Cullen, AICP, Town Planner 
Date: July 11, 2017 
RE: Quarterly Report on Retail Marijuana 

 

This is the first quarterly report on the issues surrounding the retail marijuana industry in Hampden. 
As you know, the Town Council has adopted a resolution which included three main intentions:  

1. prohibit retail sales and retail social clubs within the town,  
2. regulate cultivation, testing, and product manufacture, and  
3. advise on the local licensing of cultivation, testing, and product manufacture.  

I am currently drafting language for zoning amendments to implement the first intention; this will 
likely be done through modifications to a number of the definitions in Section 7.2 of the ordinance. 
It is premature to begin drafting regulations for the three uses to be allowed (intention 2), since 
the state is still in the process of wrestling with the law let alone writing the rules; I hope to have 
enough information to begin drafting language before the end of the year. I have met with Chief 
Rogers regarding the issue of local licensing, and he is in a similar position of not having enough 
information or guidance from the state to begin to address the issue in any meaningful way.  

I have attached my memo of April 3, 2017, as that information remains applicable.  

Staff is researching the question of whether the caregiver (medical marijuana) operation at 1334 
Carmel Road N is subject to the provisions of our zoning ordinance for the use of a residence for 
business purposes (Section 4.10).  
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To: Planning & Development Committee, Planning Board, Town Manager 
From: Karen M. Cullen, AICP, Town Planner 
Date: April 3, 2017 
RE: Regulating Recreational Marijuana Uses 

 

This memo provides a summary of the key points from the workshop I recently attended on some of 
the issues municipalities are now facing with the legalization of marijuana. There will be numerous 
other workshops on the subject geared toward specific groups (e.g. public safety, town managers) in 
the months ahead. This particular workshop gave some brief overviews of some subjects that will be 
covered in greater detail in these other workshops. The primary focus of this workshop was on 
regulation.  

While 29 states have legalized medical marijuana, 8 have legalized “adult use” or “recreational” 
marijuana, and 14 states have decriminalized marijuana possession, it is still classified as a Schedule 1 
substance under federal law. The position of the current administration in regards to enforcement is 
not clear at this time.  

It is a significant industry: by 2020 it is projected that the cannabis industry in the US will exceed $24 
billion; in Maine the recreational marijuana industry is projected to be $210 million. As a comparison, 
the lobster industry (in Maine) is currently worth about $410 million and the potato industry is about 
$200 million. The medical marijuana industry in Maine in 2015 was $40.5 million and is projected to 
be $49.3 million for 2016.  

In 2013 the US Justice Department took the position that enforcement against cannabis operations in 
states with well regulated medical or recreational regimes should not be a priority unless certain 
federal areas of interest were involved, such as distribution to minors, use of violence, revenue flowing 
to gangs or organized crime, growing on federal land, etc. This position was put forth in the “Cole 
Memo” and was the bedrock for the industry, giving investors and operators some assurance they 
would not go to federal prison even when obeying the laws of the state in which they operated. In 
addition to this memo, an amendment to the Department of Justice Appropriations bill stated that the 
federal government will not take action against state or local officials who are doing their jobs in 
implementing the laws of their own states. This means that local officials are not at risk of arrest under 
federal law in regards to “aiding and abetting” the possession or use of marijuana.  

While some municipalities have categorized marijuana cultivation as an agricultural use, the trend is 
toward categorization as an industrial use. Hampden’s zoning ordinance allows medical marijuana 
cultivation in the Commercial Service, Industrial Park, and Industrial zoning districts, and not in the 
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Rural district. My interpretation of this is that Hampden views marijuana growing as an industrial use 
rather than an agricultural one.  

There are five categories of uses in the new law: cultivation, testing, manufacturing, retail sales, and 
social clubs. Testing will be a very important part of this industry, as purity, potency, the presence of 
heavy metals, etc. are significant. Maine currently has a large black market in marijuana and part of 
the thought process behind this law is that legalization can eliminate that (and the problems 
associated with it). As such, it is important to keep the end price to the consumer reasonable – if the 
regulatory scheme and tax structure keeps prices too high, the black market will continue to flourish.  

The current law caps the total amount of “plant canopy” (amount of cultivation) to 800,000 square 
feet (18.37 acres) statewide. This includes all stages of the plant’s life, from cutting (akin to a 
seedling) through flowering. There is some concern that this is too low to eliminate the black market 
and it might be increased to as much as 1.2 million square feet. There are no limits on the number of 
establishments (statewide) for retail stores, social clubs, or processing facilities. Local municipalities do 
have the option to limit the number of such establishments if they so choose. Home growing is 
permitted and is not part of the 800,000 square foot plant canopy cap; however no more than 6 
plants are allowed per person at a given time and they cannot be visible from public ways and must 
be secured to prevent unauthorized access. For state cultivation licenses, existing medical marijuana 
caregivers, who can grow up to 36 plants for themselves and their (maximum of five) patients, will 
have priority in the licensing process. 

The typical lifecycle for a marijuana plant is about 4 months. In the marijuana industry, plants are not 
grown from seed, but are grown from cuttings (sometimes referred to as cloning) from “mother plants”. 
A typical cultivation facility will have multiple grow rooms for the various stages of the plant’s life; this 
way they can harvest flowers (the part of the plant with the most THC, the main compound in 
marijuana) multiple times a year. 

The law as adopted by the voters has a number of flaws and the Legislature is currently working on 
numerous bills to deal with these. They have already adopted a statewide moratorium and no 
commercial activity can take place until 2/1/ 2018. In reality it will be mid-2018 before retail sales 
can begin, based on the ramp-up of cultivation and processing. When the state does begin taking 
applications it is expected they will open a “window” when they will accept them. It is also expected 
that the people submitting applications will have them ready and most will be submitted on the 
“opening day.” Thus it is anticipated that applicants will either try to get through the entire local 
approval process first, or at least get some sort of pre-approval from the municipality. 

On the local level, there are five classes of local powers: prohibition, limiting the number of local 
licenses, zoning, local licensure, and local regulation (outside of zoning, e.g. public safety, building 
code). While municipalities have quite a bit of leeway in dealing with recreational marijuana, they 
cannot prohibit personal use or personal cultivation. Municipalities can license any or all of the five use 
categories  (cultivation, testing, manufacturing, etc.). 

There are a number of decisions that Hampden needs to make in addressing recreational marijuana. 
The remainder of this memo is designed as a “decision tree” and discusses the issues involved with 
each step.  

1: Does Hampden want to prohibit any or all of the five use categories?  

a) Cultivation – although some municipalities consider growing marijuana to be an agricultural 
use, most treat it as an industrial use. In reality, marijuana is grown in an industrial setting, with 
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tightly controlled indoor growing rooms to prevent contamination of the plants. There is no 
public access to cultivation facilities. Cultivation facilities will range in size depending on the 
state-licensed canopy size for the facility, measured in “unit blocks” of 10’x10’ or 100 square 
feet. The state will be issuing licenses in two classes: facilities with 3,000 square feet or less of 
plant canopy and those greater than 3,000 square feet. The law requires that 40% of the 
state licenses be issued to the smaller facilities. It should be noted that the actual size of a 
cultivation facility will be greater than the canopy size, as there will be need for storage 
space for fertilizers and other things needed for the cultivation itself, space for harvesting 
(people sitting at tables cutting the flowers off the mature plants), office space, etc. The 
primary issues to be dealt with include security, fire codes, odors, and waste disposal. 

b) Testing – facilities for activities related to acceptable testing and research practices, including 
but not limited to testing, standards, quality control analysis, equipment certification and 
calibration, chemical identification, and other research practices. Again, these are industrial 
type facilities and I do not envision them being large. No public access will be involved, and 
security is the primary concern with this use. 

c) Product manufacture – there are many different products that use THC, including baked 
goods, candy bars, soda, and “vaping” products, among many others. These facilities will 
have a wide range in size and utility needs (e.g. water and sewer), depending on what is 
being manufactured. There is no public access to these facilities, they are not permitted to sell 
directly to consumers. In addition to being licensed by the state under the recreational 
marijuana law, they are required to be licensed as commercial kitchens by the Department of 
Health and Human Services. Potential issues include security, infrastructure (utilities), building 
and fire codes, and odors. 

d) Retail sales – stores selling retail marijuana may not sell anything not directly related to 
marijuana (e.g. baked goods or candy that does not contain marijuana, alcohol, or general 
merchandise with no relationship to marijuana). They can sell anything related to marijuana, 
including apparel, paraphernalia, child-proof containers, etc. Municipalities cannot impose a 
local sales tax on recreational marijuana or products containing marijuana. Primary issues 
related to retail marijuana stores are security, proximity to certain land uses, signage, and 
fire codes.  

e) Social clubs – akin to a bar, but for the consumption of marijuana. Products for consumption 
that do not contain marijuana are allowed, such as baked goods or candy, but social clubs 
“may not sell or give away cigarettes or alcohol” [MRSA title 7 ch 417 §2448, paragraph 
7A]. One of the issues the Legislature is dealing with is the ambiguity here, as the law does not 
expressly prohibit consumption of tobacco or alcohol in social clubs and there is concern that 
they may allow “BYOB” which creates potential health problems which could increase demand 
for emergency medical calls. As with retail sales, the primary issues related to social clubs are 
security, proximity to certain land uses, signage, and fire codes. 

If the town decides to prohibit all five categories, then an amendment to the Zoning Ordinance 
can be processed immediately. This would either be done as a “special district regulation” in each 
of the 15 districts in Article 3, or as a new section in Article 4. In theory the uses would not be 
allowed anyway since they are not listed in any of our 15 districts, but I would not recommend 
leaving it to chance that someone could propose any of them under another use category (e.g. a 
retail marijuana store under our “retail sales”).   
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2: Based on the P&D Committee’s policy direction on this after the referendum vote last November, if 

Hampden decides to prohibit retail sales and social clubs but allow the other three uses, then the 
next issue to deal with is zoning.  

a) Decision needed on which districts to allow these uses in. Since all are industrial in nature, my 
recommendation would be to allow them in the Industrial, Industrial 2, and Industrial Park 
districts. They would require a conditional use permit, with a public hearing before the 
Planning Board. Note that Hampden can require a wider net for abutter notification; the 
standard is 300 feet from the property line but for such potentially controversial uses, it could 
be increased to 500 feet or even more if felt necessary. If and when the time comes, I can 
create maps showing a variety of potential locations with various abutter notification distances 
so you can see the extent of the differences.  

b) Decision needed on what performance standards to impose regarding odor, security, setbacks 
from specific uses, setbacks and buffers from property lines, etc. These would be similar to 
those adopted for medical marijuana facilities in Hampden, but may differ if appropriate.  

3: If any of these uses are allowed, then a decision is needed on whether or not to issue local licenses.  

a) It is not clear if municipalities can impose licensing fees, since one-half of the fee collected by 
the state (which is an annual fee) is passed on to the municipality.  

b) The licensing process can be used to place limits on the number of establishments (in each 
category) that will be allowed in the town, as well as things like hours of operation. Note, 
while the medical marijuana provisions place a limit on the number of establishments in the 
zoning regulations, it might be better to place a limit on the number of recreational marijuana 
establishments, if they are allowed at all, through a licensing ordinance. But if Hampden 
decides not to issue licenses then the zoning regulations can deal with this.  

c) One benefit of licensing is that it can be a way to do an annual review of these operations; 
such periodic reviews that are required as part of a Planning Board decision are much more 
difficult to enforce.  

4. If Hampden does decide to limit the number of establishments, then a process for selecting licensees 
will be needed. 

a) How many establishments will be allowed in each category? 
b) How do you come up with that number, and on the basis of what objective criteria? Any such 

limitation should be supported by evidence on the record so it would withstand potential 
challenge.  

c) Options for selecting licensees include issuing an RFP, first-come-first-served, or holding a 
lottery. 

d) An RFP process would be aimed at issuing licenses to the best qualified businesses, and might 
consider things such as evidence of tax and legal compliance, capital reserves to fund start-
up, criminal background check, security plans, management experience, technical capacity, 
plans for odor mitigation and other issues, and local support. Some of these are things that 
the municipal staff could review, others may require third party review. 

e) But an RFP process has its risks: applicants will have spent some money and time submitting 
their proposal, and assuming there are not enough licenses to accommodate all applicants, 
those that don’t get awarded a license will not be happy, and could litigate. Thus it’s 
recommended that if Hampden were to go this route, we consider hiring a consultant to help 
with the process as it will be easier to defend against litigation if it were to come to that.  
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And finally, the question of whether a municipality should adopt a moratorium was discussed at the 
workshop. There are some compelling arguments both pro and con on this question: 

Reasons why a moratorium is not needed or useful: 

1. State licenses will not be issued for about a year at the least, so no recreational marijuana 
activity other than personal use and personal growing is legal until that time. 

2. A moratorium is only good for 180 days (however, see additional info under other notes 
below).  

3. If a municipality is planning to ban all five use categories, then there is no reason not to just 
amend the zoning ordinance to accomplish that right now.  

4. A public statement could be issued to let people know what the town’s intentions are (e.g. 
prohibit retail stores and social clubs but allow the other three uses).  

Reasons why a moratorium could be useful: 

1. It could be easier for staff to address any inquiries regarding recreational marijuana.  
2. If anyone wanted to submit an application, staff could easily reject it without consequence 

provided the moratorium specifically prohibited submission of applications. 
3. It can prevent people from submitting an application in the absence of regulations, which can 

inadvertently lead to an appeal of either denial or inaction by the Planning Board. 
4. It can provide support for Code Enforcement to deal with any illegal establishments that are 

started by people who either don’t understand the permitting and licensing process or who 
start a business without regard to the law. 

Other notes on moratoriums: 

1. There has to be a need for the moratorium, and the ordinance must clearly state what the 
need is. This is pretty straightforward – the town can’t adopt either zoning regulations or 
licensing regulations before the state issues its rules, to ensure there is no conflict between the 
local and state regulations.   

2. The town needs to be actively working on how they will handle recreational marijuana while 
the moratorium is in place. 

3. A moratorium can be extended by vote of Town Council after a public hearing, and there is 
no statutory limit on the number of times it can be renewed, as long as the municipality is still 
actively working on addressing the issues creating the need in the first place.  

At this point, I respectfully request that the Planning & Development Committee, as the body tasked 
with making recommendations to Town Council on setting policy on land use issues, review this and be 
prepared to discuss the issue of adopting a moratorium. If Hampden decides to take such action, it 
may be prudent to do so sooner rather than later.  
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TOWN OF 
SCARBOROUGH   

Hampden 
Good Neighbor 

Ordinance 
 
 
1. PURPOSE. 

 
The Scarborough Hampden Town Council recognizes certain basic standards that allow residents 
to enjoy their homes and property, preserve peace and quiet in our neighborhoods, help maintain 
property values and prevent disputes among neighbors. The purpose of this ordinance is to 
promote these standards and allow for enforcement of violations. 

 
2. CREATION OF NOISE NUISANCES 

(a.) Purpose. The Scarborough Hampden Town Council finds that excessive noise on the 
public ways may cause distraction to other drivers and preclude the safe operation 
of motor vehicles to the detriment of the health, welfare and safety of 
Scarborough’s Hampden’s citizens. Accordingly, it is the policy of the Town of 
Scarborough Hampden to prohibit unnecessary, excessive, annoying and 
distracting noise on the public right-of-way within the Town of Scarborough 
Hampden.  The Town Council also finds that people have a right to the peaceful 
enjoyment of their property and that excessive or continuous noise may limit that 
enjoyment. Accordingly, it is the policy of the Town of Scarborough to discourage 
the creation of unnecessary and unpleasant noise when such noise negatively 
affects surrounding residents. 

(b.)  Definitions.  For the purpose of this article, the following words and phrases shall 
have the following meanings: 

Town means the Town of Scarborough Hampden, Maine. 
 

Noise-creating devices means any electrical, mechanical or chemical device or 
instrument, or combination thereof that creates noise during its operation by a 
person. 

 
Motorcycle means an unenclosed motor vehicle, having a saddle for the use of the 
operator, with two or three wheels in contact with the ground, including, but not 
limited to, motor-scooters and mini-bikes. 

 
Operation means actual control by a person. 

 
Public right-of-way means any street, roadway, alley, sidewalk, or other area 
deeded or dedicated for public travel or transportation purposes. 

 
Straight pipe exhaust system means any straight through muffler that does not 
contain baffles, including, but not limited to, glass packs, steel packs and straight 
pipes. 

 
A. Noise Upon Public Right-of-Way. 
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(1.) Creation of Certain Noises upon Public Right-of-Way Prohibited. 
(a.) No person, while occupying any public right-of-way in the Town, shall 

operate any noise-creating device in such a manner that the public’s attention 
is drawn to the source of the noise. 

(b.) The prohibition of this section shall include, but not be limited to, the 
following activity or conduct: 
i. Discharging fireworks or any exploding device, except as expressly 

stated in the Hampden Consumer Fireworks Ordinance. 
ii. Firing a starter pistol, air gun, BB gun or a firearm, 
iii. Sounding a bell or whistle bell, whistle or siren for so extended a period 

of time as to cause annoyance to others, 
iv. Rapid throttle advance and/or revving of an internal combustion engine 

resulting in increased noise from the engine, 
v. Operations of a motor vehicle, as defined in 29-A M.R.S.A. §101 (42), 

including but not limited to a motorcycle, with a straight pipe exhaust 
system, an exhaust system with a cutout, bypass or similar device or an 
exhaust system that does not meet the requirements of Maine law, 
including, but not limited to, 29-A M.R.S.A §1912. 

 
(2.) Exceptions. The provisions of this section shall not apply to the following activity or 

conduct: 
(a.) Expression  or  communication  protected  by  the  United  State’s  

Constitution, including the First Amendment, or the Maine Constitution. 
(b.)  Any activity or conduct the regulation of which has been preempted by 

Maine Statute. 
(c.) Any noise created by a governmental entity in the performance of an official duty. 
(d.)   Any noise for which a permit has been issued by an authority having jurisdiction 

to issue the 
permit. 

(e.)    The sounding of any signaling device permitted by law. 

(3.)   Engine Brake.   A person operating a motor vehicle in the Town of Scarborough 
Hampden shall  not use an unmuffled engine brake to slow the vehicle except in an 
emergency situation for the purpose of avoiding a collision with a vehicle, object, 
person or animal. As used in this section, “engine brake” means a device that retards 
the motion of a motor vehicle by using the compression of the engine of the motor 
vehicle and “unmuffled” means  that the engine brake is not equipped with a muffler 
which complies with the requirements of 29-A M.R.S.A. section 1912. This section 
does not apply to emergency response vehicles operated by a governmental entity or 
licensed provider of emergency medical services. 

B. Noise Abatement. 
(1.) Loud, offensive noises prohibited. 

No person shall make, continue, or cause to be made or continued any loud, boisterous, 
unnecessary or unusual noises which shall annoy, disturb, injure, or endanger the 
comfort, repose, health, peace, or safety of others. 

(2.) Definitions. 
For the purpose of this article, the following words and phrases shall have the 
following meanings: 
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Daytime hours means the hours between 7:00 6:00 a.m. and 9:00 10:00 p.m. Monday 
through Sunday. Thursday;  between 7:00  a.m.  and 10 p.m.  Friday through Saturday;  
and between 9:00 and 9:00 p.m. on Sunday.    
 
Domestic power equipment means but is not limited to power saws, drills, grinders, 
lawn and garden tools, and other domestic power equipment intended for use in 
residential areas by a homeowner. 
Nighttime hours means the hours between 9:00 10:00 p.m. and 7:00 6:00 a.m. Monday 
through Sunday.  Sunday evening through  Friday morning;  between  10:00  p.m.  and  
7:00  a.m.  Friday evening through Saturday morning; and between 10:00 p.m. and 
9:00 a.m. Saturday evening through Sunday morning.   

Property line means that line along the ground surface and its vertical extension which: 
(1.) Separates real property owned or controlled by any person from contiguous real 

property owned or controlled by another person; or 
(2.) Separates real property from the public right-of-way. 

(3.) Exclusions. 
This ordinance shall not apply to noise emitted by or related to: 
(1.) Any bell or chime from any building clock, school, or church. 
(2.) Any siren, whistle, or bell lawfully used by emergency vehicles or any other alarm 

systems used in an emergency situation; provided, however, that burglar alarms or 
car alarms not terminating within 30 minutes after being activated shall be unlawful. 

(3.)  Warning devices required by the Occupational Safety and Health Administration  or 
other state or federal safety regulations. 

(4.) Farming equipment or farming activity. 
(5.) Noise from domestic power equipment, such as but not limited to power saws, 

sanders, grinders, lawn and garden tools, or similar devices operated during daytime 
hours. 

(6.) Timber harvesting (felling trees and removing logs from the woods). 
(7.) Noise generated by any construction or demolition equipment which is operated 

during daytime hours. Emergency construction or repair work by public utilities 
shall also be exempted. The police department may allow construction during 
nighttime hours if it is demonstrated that the extenuating circumstances disallow 
construction during the daytime hours. 

(8.) Noise created by refuse and solid waste collection. 
(9.) Municipal, public works, or utility projects. 
(10.) Using, displaying, firing, or exploding consumer fireworks within the Town of 

Scarborough Hampden in accordance with the Consumer Fireworks Ordinance, 
Chapter 608A and any other applicable law or regulation. 

(4.) Specific prohibitions. 
The following acts, among others, are declared to be loud, boisterous, unnecessary or 
unusual noises which shall annoy, disturb, injure, or endanger the comfort, repose, health, 
peace, or safety of others in violation of this ordinance, but such enumeration shall not be 
deemed to be exclusive: 
(a.) Excessive animal noise shall be regulated by the provisions in Chapter 604 – Animal 

Control Ordinance section 604-8 Animal Noise. 
(b.) The using or operating or the permitting to be played, used, or operated of any radio, 

receiver, electronically amplified musical instrument, phonograph, loudspeaker, 
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sound amplifier, or other machine or device for the producing or reproducing of 
music or sound which is audible outside of any structure during the nighttime hours 
or which broadcasts the sound in a loud and unreasonable manner during day-time 
hours which is audible a minimum of 200 feet from the source of the noise except 
as otherwise permitted, licensed or sponsored by the Town. 

(c.) The use of any automobile, motorcycle or other vehicle, nonessential to safe and 
reasonable operation, in one or more of the following ways: 

i. Revving of motor vehicle engine
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C. Enforcement. 

ii. Squealing of tires. 
iii. Accelerating or braking unnecessarily so as to cause a harsh, 

objectionable or unreasonable noise. 
iv. Operating audio equipment clearly audible beyond the confines of a 

motor vehicle. 

 

This section of the ordinance may be enforced by any officer of the Scarborough Hampden Police 
Department. No person shall interfere with, oppose or resist any authorized person charged  with 
the enforcement of this ordinance while such person is engaged in the performance of her/his 
duty. 
Violations of this ordinance shall be prosecuted in the same manner as other civil violations; 
provided, however, that for an initial violation of this ordinance, a written notice shall be given 
to the alleged violator which specifies the time by which the condition shall be corrected. No 
complaint or further action shall be taken on the initial violation if the cause of the violation has 
been removed or the condition abated or fully corrected within the time period specified in the 
written notice. If the cause of the violation is not removed or the condition abated or fully 
corrected within the time period specified in the written notice, or if the same person commits a 
subsequent violation of the same provision or provisions, of this ordinance specified in the 
written notice, then no further action is required prior to prosecution of the civil violation. 
If the alleged violator cannot be located in order to serve the notice of intention to prosecute, the 
notice as required shall be deemed to be given upon mailing such notice by registered or certified 
mail to the alleged violator at her/his last known address or at the place where the violation 
occurred, in which event the specified time period for abating the violation or  applying for a 
variance shall commence at the date of the day following the mailing of such notice. 

 
3. CREATION OF LIGHTING NUISANCES. 
A. Purpose. The purpose of this ordinance is to provide reasonable restrictions on the use of lighting in 

or near the residential zones of the Town so as to prevent lighting from creating a nuisance to 
residents within residential zones. It is recognized that lighting is essential to the conduct of many 
commercial and industrial enterprises for advertising and security. It is further recognized that 
protective security lighting in residential zones constitutes a deterrent to crime and contributes to the 
safety of residents. Further, properly controlled lighting in residential areas for landscaping and 
highlighting architectural features of buildings and structures enhances the aesthetics of properties 
and neighborhoods. However, it is equally recognized that lighting, by virtue of its intensity, 
brightness, direction, duration, and hours of operation, can constitute a nuisance to adjacent 
residential dwellers. It is hereby the intent of the Town in adopting this ordinance to encourage the 
appropriate use of lighting as set forth herein, but to regulate it in a manner to avoid any public 
nuisance in residential areas. 

B. Exceptions.  TBD All properties covered by the Town of Scarborough Site Plan Review Ordinance, 
405b, are exempt from this ordinance. 

C. Outdoor light restrictions 
(1.) Light confinement. All outdoor lights shall, to the greatest extent possible, be allowed for safety, 

security, operational needs, and decorative purposes but must confine emitted light to the 
property on which the light is located, by means of shielded or hooded lighting elements 
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and shall not be directed upwards except where the light is directed away from neighboring 
properties and limited to the greatest extent possible to avoid urban sky glow. 

(2.) Spillover light. Spillover light on to residential property shall not exceed one-tenth (0.1) of  one 
(1) foot-candle at the residential property line. 

D. Outdoor light prohibitions 
(1.)   Any unhoused light source. 
(2.)  Any light that creates glare observable within the normal range of vision of any public right- 

of-way or glare that creates a safety hazard. 
(3.)  Any light that resembles an authorized traffic sign, signal or device, or that interferes with, 

misleads, or confuses vehicular traffic as determined by the Chief of Police or designee. 

E. Enforcement 
(1.) This section of the ordinance may be enforced by any Code Enforcement or Law  Enforcement 

officer. 
(2.)  No person shall interfere with, oppose, or resist any authorized person charged with the 

enforcement of this ordinance while such person is engaged in the performance of her/his duty. 
(3.)  Violations of this ordinance shall be prosecuted in the same manner as other civil violations; 

provided, however, that for an initial violation of this ordinance, a written notice of violation 
may be given to the alleged violating homeowner/responsible party which specifies the time 
by which the condition shall be corrected. No complaint or further action shall be taken on the 
initial violation if the cause of the violation has been removed or the condition abated or fully 
corrected within the time period specified in the written notice of violation. If the cause of the 
violation is not removed nor the condition abated or fully corrected within the time period 
specified in the written notice of violation, or if the same homeowner/responsible party 
commits a subsequent violation of the same provision or provisions, of this ordinance specified 
in the written notice, then no further action is required prior to prosecution of the civil 
violation. If the alleged violating homeowner/responsible party cannot be located in order to 
serve the notice of intention to prosecute, the notice as required shall be deemed to be given 
upon mailing such notice by registered or certified mail to the alleged violating 
homeowner/responsible party at her/his last known address or at the place where the  violation 
occurred, in which event the specified time period for abating the violation or applying for a 
variance shall commence at the date of the day following the mailing of such notice. 

4. PENALTIES. 
A. Noise Violations 
Violation of the noise sections of this ordinance are a civil violation punishable by the following 
civil penalties: 

(1)  First Offense: $50.00 
(2)  Second Offense: $100.00 
(3)  Third Offense: $200.00 
(4)  Fourth and Subsequent Offenses: $500.00 

B. Lighting Violations 
Any person found to be in violation of the lighting section of this ordinance or who fails to obey any 
lawful order of any officer charged with the enforcement of the provisions contained therein commits 
a civil violation and shall be fined between $100 to $2,500 for each day such violation continues 
after the time for correction of the violation specified in the written notice of violation under Section 
E (3) has expired. 
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5. SEVERABILITY. 
Should any section or provision of this ordinance be determined in a court of law to be 
unconstitutional, invalid or unenforceable, such determination shall not affect the validity of any 
other portion of the ordinance or of the remainder of the ordinance as a whole. 

 
6. EFFECTIVE DATE AND REPEAL OF PRIOR ORDINANCE:   TBD 

This ordinance repeals Chapter 614, Noise Abatement Ordinance, adopted on November 7, 2007 and 
amended March 7, 2012 and repeals and replaces Chapter 611, Noise Ordinance, adopted August 
20, 2003. 
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