Penobscot Energy Recovery Company
29 Industrial Way

Orrmgton, Maine 04474 - o LLC
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Memorandum
To:  Equity Charter Municipalities and PERC Holdings, LLC
From: John Noer
Date: July 31, 2015

Re:  Draft of the Sixth Amended and Restated Agreement of the Limited Partnership of Penobscot
Energy Recovery Company, Limited Partnership

As you each know, Penobscot Energy Recovery Company, Limited Partnership (“PERC”) is initiating a
program to renew waste disposal agreements and to extend the life of the PERC partnership past the
existing 2018-19 period for termination provided for in the governing documents of PERC. Under USA
Energy Group’s (PERC's managing general partner) oversight, management and staff have been working
diligently over the past 11 years on operating and maintaining our facility to prepare it for another 20 years
of exemplary performance to meet your community’s solid waste disposal requirements.

In fact, a recent evaluation of the plant by HDR, Inc. engineers found that “As a result of the good historical
preventative and routine maintenance programs and practices, the equipment at the PERC Facility appears
to be in better condition than other similar equipment at other WAE facilities of similar size and age.” With
continued maintenance and investment, HDR said “it would be expected that the PERC Facility should be
capable of continuing to process waste at historical rates in the waste processing facility and efficiently
producing steam and electricity in the generation side until at least the year 2035.”

In this mailing (which is the last of three we have now sent), please find attached a draft copy of the “Sixth
Amended and Restated Agreement of the Limited Partnership of Penobscot Energy Recovery Company,
Limited Partnership” (the “New Partnership Agreement”). Also, attached for your files is a copy of the
“Fifth Amended and Restated Agreement of the Limited Partnership of Penobscot Energy Recovery
Company, Limited Partnership” (the “Current Partnership Agreement”) that was previously signed by the
Municipal Review Committee on behalf of each of you. Although we assume that the Municipal Review
Committee has already delivered to each Equity Charter Municipality a capy of the Current Partnership
Agreement, we wanted to make sure that each of you had a copy. This mailing will fulfill the promises
made last summer to have all the project documents revised and the draft form made available to all of the
partners of PERC (each Equity Charter Municipality is the actual owner of the limited partnership interests
of PERC).

The Partnership was originally formed in 1983 for the purpose of constructing, owning and operating a
waste-to-energy facility to be located in the Town of Orrington, Maine. Over the years the partnership



agreement (and the terms contained in the partnership agreement) has gone through many changes over
time which has resulted in the Current Partnership Agreement.

As you each know, the terms of the Current Partnership Agreement had been based on many important
considerations relating to the business and operations of PERC that are now changing. These changes
include the following:

1. The Current Partnership Agreement is based upon the assumption that the PERC facility is subject to
debt financing and a banking institution is concerned about the repayment of the debt. Currently,
PERC operates with little or no debt and, because of this, we do not have the same banking
concerns as compared to when the Current Partnership Agreement was signed.

2. Previously, because of the issues related to PERC’s debt financing, each Equity Charter Municipality
has signed a waste disposal agreement promising to deliver a minimum amount of solid waste to
the PERC facility (the “Guaranteed Annual Tonnage”). As we have promised, after 2018, each Equity
Charter Municipality wilt no long be subject to the Guaranteed Annual Tonnage.

3. Many Equity Charter Municipalities have expressed their interest in continuing their involvement in
the ownership of PERC because of the significant benefit PERC has been to the communities as well
as the profit they each will receive from their continued ownership of PERC.

4. Because the Current Partnership Agreement was originally drafted many years ago, the Current
Partnership Agreement needs to be updated so as to conform with the business practices currently
in use and that will regulate the facility post-2018 including, specifically, removing provisions of the
Current Partnership Agreement which call for the termination, dissolution and windup of the
Current Partnership Agreement on or about February 14, 2018;

5. We would like to extend the term of the Current Partnership Agreement to December 31, 2068,

Additionally, the New Partnership Agreement is more consistent with today's partnership documents and
allows for a more concise definition of partner duties, responsibilities and obligations as well as partnership
finances.

As referenced above, the schedule is designed to allow each community time to review, comment and
discuss these proposed new agreements prior 10 their annual town meetings or council meetings. Please
read all three documents as a package which describes the various aspects of the Partnership, its business
and governance on a go-forward basis. Furthermore the agreements are being extended to all current
customer communities and partners, as well as any community seeking to utilize PERC’s services for the
first time. PERC is not capacity limited and will service all prior agreements as well as new ones.

o Draft Waste Disposal Agreement Mailed May 28, 2015
o Out for review
o Comments due on or before October 31, 2015

s Schedule A {Tipping Fee Structure and Pricing): Mailed June 29, 2015
o Out for review
o Comments due on or before October 31, 2015

¢ Revised and Extended PERC, LP Partnership Agreement: Mailed July 29, 2015
o Out for review to all partners
o Comments due on or before October 31, 2015

e A series of public forums to be held at various locations 3" to 4™ Qtr'15

e Final Agreements: December, 2015



PERC, which continues to operate efficiently and effectively based on time-proven technology, has nearly
30 years of operating history and USA Energy Group has over 11 years of experience in properly managing
the PERC facility to serve your needs. USA Energy Group was formed in 2003 in order to purchase
ownership in PERC and to become its operator. Each member of the management team at USA Energy
Group has over 30 years of experience in the power and energy industry. They have held positions ranging
from Plant Manager, to project development to project financing. USA Energy Group has been and will
continue to be actively involved in the day-to-day operation of the PERC facility.

Together, we can continue this legacy of managing your community’s waste disposal needs in an efficient,
environmentally-responsible and cost-effective manner. We look forward to the opportunity to discuss any
questions you may have about PERC, its continued operation and any and all of the issues and agreements

discussed above.

In the event that you would like additional information or have questions at any time during this process, |
would ask you to contact any of the following individuals:

NAME CONTACT NUMBER

John Noer 612-284-3380

Bob Knudsen 612-961-5628 (cell), or 612-284-3383 (direct)
Tamara Haley 612/284-3380

Peter Prata 207-825-4566 ext. 116

Gary Stacey 207-825-4566 ext. 117

Thank you for your ongoing participation in PERC,



.
-




SIXTH AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP OF
PENOBSCOT ENERGY RECOVERY COMPANY, LIMITED PARTNERSHIP

THIS SIXTH AMENDED AND RESTATED AGREEMENT OF LIMITED

PARTNERSHIP, dated as of , relative to the Maine limited partnership

known as PENOBSCOT ENERGY RECOVERY COMPANY, LIMITED PARTNERSHIP (the
“Partnership”), is entered into by and among USA ENERGY GROUP, LLC, a Minnesota limited
liability company (“USA Energy”), PERC HOLDINGS, LLC, a Minnesota limited liability
company (“PERC Holdings™), and such other Persons a may be admitted to the partnership as a
Partner pursuant to the terms of this Agreement and as such Partners are listed and identified in

Schedule A which is attached hereto and made a part hereof.

RECITALS

WHEREAS, all or a portion of the Partners are parties to that certain Fifth Amended and
Restated Agrcement of Limited Partnership of Penobscot Energy Recovery Company, Limited
Partnership dated effective as of July 18, 2011 (the “Original Partnership Agreement™); and

WHEREAS, the Original Partnership Agreement provides that the Partners who are
parties to the Original Partnership Agreement, together, can amend the Original Partnership
Agreement; and

WHEREAS, such Partners dcsire to amend and restate the Original Partnership
Agrcement as set forth in this Agreement which shall supersede and replace the Original
Partnership Agreement and which shall be the entire agreement between the parties hereto
related to the subject matter hereof.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for
other good and valuable consideration, the receipt and sufficiency of which being hereby
acknowledged, the above-named parties agree as follows:

ARTICLE 1.
DEFINITIONS

As uscd in this Agreement, the following terms shall have the following meanings (such
meanings to be equally applicable to both the singular and plural forms of the terms defined):
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1.1)  Adjusted Deficit Capital Account Balance. “Adjusted Deficit Capital Account
Balance” shall have the meaning specified in Section 4.1(c).

1.2)  Affiliate. “Affiliate” means any of the following:

(a) any Pcrson or other entity controlling, controlled by or under common control
with the Person in question, whether directly or indirectly through onc or more
intermediaries. For purposcs of this definition, “control” mecans the possession, directly
or indirectly, of the power to direct or cause the direction of management and policies,
whether through the ownership of voting securities, by contract or otherwise. or

(b)  any member, partncr, sharcholder, director, officer, cmployec or agent of the
Person in question.

1.3)  Assigning Limited Partner. “Assigning Limited Partner” shall have the meaning
specified in Scction 8.4.

1.4) Bankruptcy. “Bankruptcy”, with respect to the Partnership or a Partner thereof,
means (a) an adjudication that such Partner or Partnership is bankrupt or insolvent, or the entry
of an order for relief under the Federal Bankruptcy Code, (b) the making by it of an assignment
for the benefit of creditors, (c) the filing by it of a petition in bankruptcy or a petition for relief
under any section of the Federal Bankruptcy Code or any other applicable bankruptcy or
insolvency statute or an answer admitting or failing to deny the allegations of any such petition,
(d) the filing against it of any such petition (unless such pctition is dismissed within 60 days
from the date of filing thereto), or (€) the appointment of a trustec, conservator or recciver for all
or a substantial part of its assets (unless such appointment is vacated or stayed Within 60 days
from its effective datc).

1.5) Capital Account. “Capital Account” shall mean the account of any owner of a
Partnership Interest that is maintained in accordance with the provisions of Section 3.2.

1.6) Ceode. “Code” means the Internal Revenue Codc of 1986, as amendced, and any
successor to that Code. Any reference hercin to specific scctions of the Code, and to the Treasury
Regulations thereunder, shall be deemed to include a reference to any corresponding provisions
of future law.

1.7) Estimated Tax Amount. “Estimated Tax Amount” means the product of the
following;:

(a) forty percent (40%); multiplied by

(b)  the estimated amount of profits and losses allocated to the Partncrs pursuant to
Section 4.1 (but not lcss than zero).

1.8)  Fiscal Year. “Fiscal Year” shall have the meaning specified in Scction 11.2(a).

1.9) GAAP. “GAAP” means United States generally accepted accounting principles
in effect from time to timc and as consistently applied from year-to-ycar.

00104237.1 2



1.10) General Partner. “General Partner” means USA Energy or its successors or
lawful assigns.

1.11) Incentive Bonus. The term “Incentive Bonus” shall have the meaning specified in
the Operating and Maintcnance Agreement.

1.12) Independent Accountant. “Independent Accountant” means the firm of certified
public accountants as the General Partner may elect from time to time,

1.13} Limited Partner. “Limited Partner” means any person who is admitted as a
“limited partner” in accordance with the terms of this Agreement and is shown as a “limited
partner” on the books and records of the Partnership.

1.14) Limited Partnership Interest. “Limited Partnership Interest” means the Intercst of
the Limited Partners. Each Interest of the Limited Partners in the Partnership shall be
denominated as a unit with each unit rcpresenting a prorata percentage interest in the aggregate
Interests of the Limited Partners. Each such unit shall be referred to hercin as a Limited
Partnership Interest and all references in this Agreement to number of Limited Partnership
Interests shall be deemed to refer to the specified number of such units of the Interests of the
Limited Partners. All Limited Partnership Interests shall be considered to constitute a single
class and all Limited Partners shall vote as a single class under the Partnership Act in accordance
with the terms of this Agrcement.

1.15) Liquidating Trustee. “Liquidating Trustee” shall have the meaning specified in
Section 9.2,

1.16) Management Fee. “Management Fee” shall have the meaning specified in the
Operating and Maintenance Agreement,

1.17) Offered Partnership Interest. “Offered Partnership Interest” shall have the
meaning specified in Section 8.4(c).

1.18) Operating and Maintenance Agreement. “Operating and Maintenance Agreement”
means that certain Amended and Restated Operating and Maintenance dated as of ,
2015, and which shall be effective only as of the date of this Agrcement, all as such agreement is
amended and restated from time to time.

1.19) Partners. ‘“Partners” mecans the General Partner and the Limited Partners,
collectively; “Partner” refers to anyone of the Partners, or its successors or assigns.

1.20) Partnership. “Partnership” means Penobscot Energy Recovery Company, Limited
Partnership, a Maine limited partnership, which is the subject of this Partnership Agreement, as
such Partnership may from time to time be constituted.

1.21) Partnership Act. “Partnership Act” is the Maine Uniform Limited Partnership Act
of 2007 as contained in Title 31 Maine Revised Statutes, Chapter 19, as such may be amended
from time to time and any successors thereto.
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1.22) Person. “Person” means any individual, firm, corporation, trust, partnership or
other entity, including any municipality or regional waste disposal district.

1.23) Required Records. “Required Records” shall have the meaning specified in
Section 11.1.

1.24) Substitute Limited Partner. “Substitute Limited Partner” shall mean a Person who
is admitted as a Limited Partner in the Partncrship pursuant to Section 8.5 of this Agreement
with all of the rights of a Limited Partner and who is shown as a Limited Partners on the books
and records of the Partnership.

1.25) Tax Return. “Tax Return” means the annual Federal income tax return of the
Partnership, whether on Form 1065 or such other form as may hereafter be required to be filed
by the Partnership pursuant to the Code and Treasury Regulations.

1.26) Transfer. “Transfer” mcans a sale, transfer, assignment, hypothccation, or other
disposition of an interest in the Partnership.

1.27) Transferee. “Transferee” means a purchaser, transferee, assignee or pledgee of,
or Person who takes an interest by means of hypothecation in, a Partncrship interest.

1.28) Transferor. “Transferor” mcans a seller, assignor or hypothecator of a Partnership
interest.

1.29) Treasury Regulations. The term “Treasury Regulations” shall mean the income
tax regulations promulgated under the Code.

ARTICLE 2.

THE PARTNERSHIP AND ITS BUSINESS

2.1) Continuation. The Partners hereby agree to continue the Partncrship under the
laws of the Statec of Maine. The General Partner shall take or cause to be taken all such further
actions as are appropriatc for the Partnership's continuance under thc Partnership Act, including
any required filings with the Office of the Secretary of State of the Statc of Maine.

2.2) Name of Partnership. The name of the Partnership shall continue to bc the
“Penobscot Energy Recovery Company, Limited Partnership.” The Partnership may use the
assurmned name “Penobscot Energy Recovery Company, L.P.”

2.3)  Address of Partnership. The address of the Partnership shall be 100 N. Sixth
Street, Snite 300A, Minneapolis, MN 55403, or such other location as detcrmined by the General
Partner in its sole discretion.

2.4) Purposc. The solc purpose of the Partnership shall be to own, maintain, enhance
and operatc the waste-to-energy facility currently Jocated in Orrington Maine and to undertake
any and all other acts and things necessary, proper, convenient, or advisable to effectuate and
carry out such purpose.
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2.5)  Term. The term of the Partnership shall continue until December 31, 2068, unless
the Partnership is sooner dissolved as herein provided or by operation of law.

2.6) Place of Business. The principal office and place of business of the Partnership
shall be at 29 Industrial Way, Orrington, Maine. The Parinership may also maintain such other
offices at such other places as the General Partner may deem advisable.

ARTICLE 3.

TAX MATTERS; CAPITAL ACCOUNTS

3.1)  Tax Characterization and Returns. The Partners acknowledge that the Partnership
will be treated as a “partnership” for federal and state income tax purposes. All provisions of this
Agreement and thc Partnership’s Certificate of Limited Partnership are to be construed so as to
preserve that tax status. Furthermore, each Partner acknowledges and agrees as to the following;

(a) The General Partner will cause federal, state and local income tax returns for the
Partnership to be preparcd and timely filed (subject to the Gencral Partner’s discretion to
obtain extensions) with the appropriate authorities. The General Partner, in its sole and
absolute discretion, shall determine the accounting methods and conventions under the
tax laws of the United States, the several states and other relevant jurisdictions as to the
treatment of tax items or any other method or procedure relating to the preparation of
such tax returns. In addition, the General Partner, in its sole and absolute discretion, may
cause the Partnership to make (or refrain from making) any and all tax elections
permitted by such tax laws, including the election referred to in Section 754 of the Code,
and may charge the costs of complying with such clection to the Partner(s) who requested
that such election be made.

(b)  As soon as reasonably practicable after the end of each Fiscal Year, the General
Partner shall cause to be delivered to each Person who was a Partner at any time during
such Fiscal Year such tax information and schedules as are nccessary to enable such
Person to prepare its federal income tax return (it being understood and agreed that the
tax returns of the Partnership may be delayed so that it may be necessary for the Limited
Partners to obtain extensions for the filing of their own tax returns). Each Limited
Partner agrces in respect of any year in which such Limited Partner had an investment in
the Partnership that, unless the General Partner expressly agrees otherwise, such Limited
Partner shall not: (i) treat, on its individual tax returns, any tax item relating to such
investment in a manner inconsistent with the treatment of such tax item by the
Partnership, as reflected on the Schedule K-1 or other information statement furnished by
the Partnership to such Partner; or (ii) file any claim for refund relating to any such tax
item based on, or which would result in, any such inconsistent treatment.

3.2) Capital Accounts. The Partnership shall establish and maintain on the books of
the Partnership: (a) a single capital account for the General Partner (including any capital
account relating to any Interest as a Limited Partner owned by the General Partner), and (b) a

capital account for each Limited Partner (each, a “Capital Account”) all according to the
following rules:
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(a) A Capital Account shall be maintained with respect to each Partner in accordance
with Federal income tax accounting principles and Treasury Regulations Section 1.704-
1(b). Each Capital Account shall be credited with thc amount of the cash contribution to
the capital of the Partnership by such Partner, the fair market value of property
contributed to the Partnership by such Partner (net of liabilities assumed with respect to
such interest and liabilities to which such contributed property is subject), the distributive
share of partnership income and gain (or items thereof) as allocated to such Partner
pursuant to Section 4.1, and the distributive share of income exempt from tax. Each
Capital Account shall be charged for the amount of any loss or deduction (or items
thereof) allocated to such Partner pursuant to Section 4.1, the amount of all distributions
in cash to such Partner pursuant to this Agreement, the fair market value of property
distributed to such Partner (net of liabilities assumed with respect to such interest and
liabilities to which such distributed property is subject), and the distributive share of
cxpenditures of the Partnership described in Section 705(a)(2)(B) of the Code (which
share shall be determined in accordance with the allocable interests in the Partnership).
The following rulcs shall apply in maintaining Capital Accounts with respect to interests
in the Partnership:

(b) For purposes of this Section 3.2, amounts described in Section 709 of the Code
(other than amounts with respect to which an election is in effect under Section 709(b) of
thc Code) shall be treated as described in Scction 705(a)(2)(B) of the Code.

{c) If property is distributed by the Partnership, Capital Accounts shall be adjusted as
though such property had been sold on the date of such distribution for its then fair
market value, and any gain or loss on such salc had been allocated in accordance with
Section 4.1.

(d) If property is contributed to the Partnership, Capital Accounts shall be adjusted in
accordance with Treasury Regulations Section 1.704-1(b)(2)(iv}(d)(3).

(e) In accordance with Section 704(c) of the Code and the Treasury Regulations
thereunder, income, gain, loss and deduction with respect to any property contributed to
the capital of thc Partnership shall, solely for tax purposes, be allocated among the
Partners in accordance with the number of Partnership Intcrests owned by the Partners so
as to take into account any variation betwcen the adjusted basis of such property to the
Partnership for federal income tax purposes and its fair market value as of the date of
contribution. In the cvent any Partnership asset is adjusted as a result of a revaluation
pursuant to Treasury Regulations § 1.704-1(b)(2)(iv)(f), subscquent allocations of
income, gain, loss and deduction with respecct to such asset shall take into account any
variation between the adjusted basis of such assct for federal income tax purposes and its
fair market value as of the date of such revaluation in the same manner as under
Section 704(c) of the Code and the Treasury Regulations thercunder. Any clection or
other decision relating to such allocations shall be made by the President in any manner
that reasonably reflects the purpose and intention of this Agreemecnt.
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3] if, in any taxable year, the Partnership has in effect an election under Section 754
of the Code, Capital Accounts shall be adjusted in accordance with Treasury Regulations
Section 1.704-1(b)}(2)(iv)(m).

(g) No interest shall be paid by the Partnership on capital contributions or any Capital
Account balance.

3.3)  Accounting Decisions. The General Partner shall make all decisions relating to
accounting matters and may cause the Partnership to make whatcver clections the Partnership
may make under the Code, including the election referred to in Section 754 of the Code to adjust
the basis of Partnership assets.

3.4)  Tax Matters Partner. The General Partner shall act on behalf of the Partnership as
the “tax matters partner” within the meaning of Section 623 1(a)(7) of the Code.

3.5)  Additional Capital Contributions. Except as provided in this Article 3, the
Partners shall have no right to make any Additional Capital Contributions or loans to the
Partnership and the Partnership shall have no right to make any Partner makc a capital
contribution or loan to the Partnership.

3.6) Capital Withdrawals and Returns. Partners shall not have the right to withdraw or
reduce their contributions to the capital of the Partnership except in accordance with this
Agreement. Except as otherwise provided herecin, Partners shall not have the right to demand or
receive property, other than cash, in return for their capital contributions or have priority over
another Partner, cither as to the return of contribution of capital or as to profits, losses, or
distributions, or as to compensation by way of income.

3.7)  Waiver of Partition Right. The Partners hereby waive and forfeit all rights arising
out of statute or operation of law to seek, bring or maintain in any court an action for partition
pertaining to any asset of the Partnership.

3.6)  Qptional Loans from General Partncr and Affiliates. The Partnership may borrow
funds from the Gencral Partner or their Affiliates, provided that no General Partner or Affiliate

shall be obligated to make such loans. Any such loans shall be on terms no less favorable to the
Partnership than would be reasonably available to the Partnership from non-affiliated
commercial lenders,

ARTICLE 4.
ALLOCATIONS AND DISTRIBUTIONS

4.1)  Allocation of Profits and Losscs. All Partnership items of income, gain, loss,
deduction, or credit (including without limitation investment tax credits and accelerated cost
recovery deductions), as determined for Federal income tax purposes, shall be allocated as
follows:

(a) All Partnership items of income, gain, loss, deduction, or credit (including
without limifation investment tax credits and accelerated cost recovery deductions), as
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determined for Federal income tax purposcs, shall be allocated ten percent (10%) to the
General Partner and ninety percent (90%) among the Limited Partners prorata according
to the number of Limited Partnership Interests issued and outstanding at such time.

(b) If the Capital Account of a Partner has a deficit balance at any time and the deficit
or increase in deficit was caused by the allocation of nonrecourse deductions as defined
in Treasury Regulations § 1.704-2(b), then beginning in the first taxable year of the
Partnership in which there are nonrecourse deductions or in which the Partnership makes
a distribution of proceeds of a nonrecourse liability that are allocable to an increase in
minimum gain as defined in Treasury Regulations § 1.704-2(d) and thercafter throughout
the full term of the Partnership, the following rules shall apply:

(1)  Nonrecoursc deductions shall be allocated to the Partners in a manner that
is reasonably consistent with the allocations that have substantial
cconomic effect as defined in Treasury Regulations § 1.704-1 or some
other significant item attributable to the property securing the nonrecoursc
liabilities; and

2) If there is a net decrease in minimum gain for a taxable year, each Partner
will be allocated items of Partnership income and gain for that year equal
to such Partners share of the net decrease in minimum gain as defined in
Treasury Regulations § 1.704-2(g)(2).

()  Notwithstanding the foregoing, cxcept as provided in Section 4.1(b) above, in the
event any Limited Partner uncxpectedly receives any adjustments, allocations or
distributions described in Treasury Regulations Sections 1.704-1(b)(2)(ii)(d)(4), (5) or (6),
then items of Partnership income and gain shall be specially allocated to such Limited
Partner in an amount and manner sufficient to eliminate as quickly as possible the
Adjusted Deficit Capital Account Balance in such Limited Partner’s Capital Account
created by such adjustments, allocations, or distributions. Any special allocations of
items of income or gain pursuant to this subscction shall be taken into account in
computing subsequent allocations of other net profits, net losses and all other items
allocated to the Limited Partner pursuant to Article 4 shail, to the extent possible, be
equal to the net amount that would have been allocated to the Limited Partner pursuant to
the provisions of this Article 4 had such unexpccted adjustments, allocations or
distributions not occurred. “Adjusted Deficit Capital Account Balance” shall mean the
deficit Capital Account balance of a Limited Partner, if any, as of the end of the relevant
fiscal yecar of the Partnership, after giving effect to the following: (1) credit to such
Capital Account any amounts the Limited Partner is obligated to restore pursuant to the
penultimatc sentence of Treasury Regulations Section 1.704-1(b)(4)(iv)(f); and (2) debit
to such Capital Account the items described in Treasury Regulations Sections 1.704-
1()2)(GiINA)4), (5) and (6). It is intended that this Section 4.1 will meet the
requirements of a “qualified income offset” as defined in Trcasury Regulations § 1.704-
1(b)(2)(ii)(d) and is to be interpreted and applied consistent with that intention.

(d)  Except as provided in Section 4.1(b) above, in the event a Limited Partner has an
Adjusted Deficit Balance Capital Account at the end of any Partnership fiscal year which
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is in excess of the sum of (1) the amount such Limited Partner is obligated to restore
pursuant to any provision of this Agreement; and (2) the amount such Limited Partner is
deemed to be obligated to restore pursuant to the penultimate sentence of Treasury
Regulations  Section 1.704-1(b)(4)(iv)(f), such Limited Partner shall be specially
allocated items of Partnership income and gain in the amount of such excess as quickly as
possible.

4.2)  Allocations to Transferred Partnership Interests. Profits, losses, gains, deductions
and credits allocated to a Partnership Interest assigned or reissued during a Fiscal Year shall be

allocated to each Person who was the holder of the Partnership interest during such Fiscal Year,
in proportion to the number of days that each such holder was recognized as the owner of such
Partnership Interest during such Fiscal Ycar or during an interim period in respect of which the
books of the Partnership shall be closed, as the case may be, or in any other manner required or
permitted by the Code and selected by the General Partner in accordance with this Agreement,
without regard to the results of Partnership operations or the date, amount or recipient of any
distributions which may have been made with respect to such Partnership interest. The effective
date of the assignment shall be (a) in the case of a voluntary assignment, the actual date the
assignment as recorded on the books of the Partnership, or (b) in the casc of involuntary
assignment, the date of the operative event.

4.3) Opcrating Distributions. Except as provided in Scctions 4.4 and 4.5, the
Partnership shall make such distributions of cash as the General Partner may from time to time
determine, in thc General Partner’s sole and absolute discretion. Except as expressly provided in
this Agreement, no Partnership shall have any right to cause or receive any distribution prior to
the termination of the Partnership. Any distributions authorized by the Partnership, other than
tax distributions pursuant to Scction 4.4 and liquidating distributions pursuant to Section 4.5,
shall be allocated as provided in Section 4.1(a).

4.4) Tax Distributions. Notwithstanding anything in this Agreement to the contrary,
within one hundred twenty (120) days after the end of each Fiscal Year, and prior to making any
distributions described in Sections 4.3 or 4.5, the Partnership shall distribute an amount of cash
equal to the Estimated Tax Amount to each Pcrson who was an owner of Partnership Interest
during the Fiscal Year but only to the extent funds are available and such distribution: (i) will not
render the Partnership unable to pay its debts in the ordinary course of business after making
such distribution; and (ii) is not otherwise prohibited by any loan agreement, mortgage,
promissory note or other financing agreement or document to which the Partnership is a party.

4.5) Liquidating Distributions.  If the Partnership is terminated pursuant to
Section 10.1 and its business is being liquidated in accordance with the Partnership Act, the
Partnership shall cease to carry on its business, except to the extent necessary for the winding up
of the business of the Partnership. The Partnership shall thereafter be wound up and terminated
as provided by the Partnership Act. All tangible or intangible property of the Partnership,
including money, remaining after the winding up of the business and affairs of the Partnership
including, without limitation, the discharge of the dcbts, obligations, and liabilities of the
Partnership shall be distributed as follows:
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(a) First, to the Partners in proportion to, and to the extent of the positive balances in
their Capital Accounts; and

(b) Sccond, to the Partners as provided in Section 4.1(a).
ARTICLE 5.
POWERS, RIGHTS AND DUTIES OF THE GENERAL PARTNER

5.1) Rights, Powers and Authority of thc General Partner. Subject to the provisions of
this Agrcement and the requirements of applicable law, the General Partner shall possess and
may exercisc full and exclusive right, power and authority to manage and conduct the business
and affairs of the Partnership and to take such actions for and on behalf of the Partnership as the
General Partner may reasonably determine to be necessary, appropriate, advisable or convenient
to carry on its business and realize its objectives, including causing the Partnership to cater into
agreements or otherwise transact business with such banks (or other financial institutions), legal
counsel, accountants, auditors, appraisers, Partners, consultants, other service-providers and
counterparties as the General Partner may selcct from time to time, on such terms and subject to
such conditions as the General Partner may determine, and regardless of whether such service
providers or parties are General Partner Associates.

5.2)  Liability of the General Pariner.

(@)  The General Partner shall have unlimited liability for the repayment, satisfaction
and discharge of all debts, liabilities and obligations of the Partnership to the full extent
(but only to the extent) of the General Partncr’s assets. The General Partner, howevecr,
shall not be required to maintain any minimum net worth, and shall not be required to
discharge any of its dutics under this Agreement that require the payment of funds to
third parties unless adequate Partnership funds arc not readily available for that purpose.

(b)  The Genceral Partner shall not be deemed to be a guarantor of the value of any
Capital Account, or have any personal liability for thc rcpayment of any Capital
Contribution, to any Limited Partner,

5.3) Compensation and Reimbursement of Expenscs.

(a) The Partnership shall pay the General Partner the Management Fee and Inventive
Bonus in effect from time to time.

(b)  The Partnership shall pay such costs and expcnses as the General Partner shall
rcasonably determine to be nccessary, appropriate, advisable or convenient to carry on its
business and realize its objectives (and shall reimburse the General Partner Associates for
any such costs and expenses incurred by them on behalf of the Partnership), including: (i)
the Management Fee; (i) the Incentive Bonus; (iii) costs and cxpenses incurred by the
General Partner in connection with investigating investment opportunities for the
Partnership and reviewing the continuing suitability of the Partnership’s investments in
light of the Partnership’s investment objectives; (iv) costs and expenses incurred in
connection with the investment and reinvestment of the Partnership’s assets, including
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brokerage commissions, dealer mark-ups, mark-downs and spreads, and related clearing
and settlement charges; (v) borrowing charges and other costs and expenses associated
with short sales; (vi) interest cxpense and loan commitment fees relating to the
Partnership’s borrowings (including margin debt); (vii) administrative, legal, accounting,
auditing, record-keeping, tax form preparation, compliance and consulting costs and
expenses; fees, costs and expenses of third-party service providers that provide such
services; costs and expenses associated with preparing investor communications; and
printing and mailing costs; (viii) governmental licensing, filing and exemption fees; (ix)
the Partnership’s indemnification obligations under this Agreement and other agreements
to which the Partnership may be a party; and (x) extraordinary costs and expenses, if any.

5.4) Reliance by Third Parties.

(a) Notwithstanding any other provision of this Agreement, any Person dealing with
the Partnership shall be entitled to assume that the General Partner has full right, power
and authority to sell, pledge, mortgage, hypothecate, encumber or otherwise use or
dispose of, in any manner, any and all asscts of the Partnership and to enter into any
agrecments on behalf of the Partnership, and such Person shall be entitled to deal with the
General Partner as if it were the Partnership’s sole party in interest, both legally and
beneficially. In no event shall any Person dealing with the General Partner (or any of its
representatives) be obligated to ascertain that the provisions of this Agreement have been
complied with or to inquire into the necessity or expedience of any action of the General
Partner or any of its representatives.

) Each and every certificate, instrument or other document executed on behalf of
the Partnership by the General Partner shall be conclusive evidence in favor of each and
every Person rclying thereon or claiming thereunder that: (i) at the time of the execution
and delivery of such certificate, instrument or document, this Agreement was in full force
and effect; (ii) the Person executing and delivering such certificate, instrument or
document was duly authorized and empowered to do so for and on behalf of the
Partnership; and (iii) such certificate, instrument or other document was duly executed
and delivered in accordance with this Agreement and is binding upon the Partnership.

5.5) Devotion of Time: Affiliates. The General Partner shall devote such time to the
Partnership business as the General Partner determines is necessary to supervise the Partnership's
business and affairs in an efficient manner; but nothing contained in this Agreement shall
preclude the employment, at the expense of the Partnership, of any agent or other third party to
operate and manage all or any portion of the property, business or operations of the Partnership,
subject to the control of the General Partner. Subject to Section 5.7 of this Agreement, Affiliates
of the Gencral Partner may be employed by the Partnership to perform any other services for the
Partnership as the General Partner determines is necessary in the General Partner’s sole and
absolute discretion.

5.6) Other_Activities. The General Partner shall not be required to manage the
Partnership as its sole and exclusive function, and it may have other business interests and may
engage in other activities in addition to those relating to the Partnership. Neither the Partnership
nor any Partner shall have any right by virtue of this Agreement or the Partnership relationship
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created hereby in or to such other ventures or activities or to the income or proceeds derived
thercfrom, and the pursuit of such ventures shall not be deemed wrongful or improper. Partners
and their Affiliates shall not be obligated to present any particular investment opportunity to the
Partnership even if such opportunity is of a character which, if presented to the Partnership,
could be taken by the Partnership, and, each of them shall have the right to take for its own
account (individually or otherwise) or to recommend to others any such particular investment
opportunity.

5.7) Business with Affiliates. The General Partner shall have the absolute right to
cause the Partnership to transact any business with the General Partncr, or an Affiliate of the
General Partner, for goods or services in connection with the conduct of the Partnership’s
busincss, provided that that such transaction must be on terms no less favorable to the
Partnership than would be available in a bona fidc arm’s length transaction with an unaffiliated
Person as determined by the General Partner in its sole and absolute discretion.

ARTICLE 6.
LIMITED PARTNERS

6.1) Limited Partners Have Limited Personal Liability. No Limited Partner shall be
personally liable for the dcbts, liabilities or obligations of the Partnership, whether arising in tort,
contract or otherwise, unless such Limited Partner expressly agrees otherwise or such Limited
Partner, in addition to exercising its rights, powers and authority as a Limited Partner, is admitted
to the Partnership as a general partner. Notwithstanding the foregoing, any Limited Partner who
receives any amount distributed by the Partnership (a) in violation of the Partnership Act shall be
liable to the Partnership for the retum of such amount regardless of whether such Partner had no
knowledge of such violation at the time of its receipt of such amount; or (b) is in excess of the
amount to which such Limitcd Partner was entitled under this Agreement because the amounts
attributable to such Limited Partner’s Capital Account were miscalculated, shall be liable to the
Partnership for the return of such amount, regardless of whether the cvent or circumstance giving
rise to such miscalculation was known or unknown to the General Partner or such Limited
Partner at the time of such distribution.

6.2)  Authority of Limited Partners Is Limited.

(@  No Limited Partner, in its capacity as such, shall take part in the management or
conduct of the business or affairs of the Partnership or transact any business in the name
of or otherwise for or on behalf of the Partnership. Without limiting the scopc of the
foregoing, no Limited Partner shall have the right, power or authority to sign documents
for, incur any indebtedness or expenditures on behalf of, or otherwise bind the
Partnership.

(b) No Limited Partner, in its capacity as such, shall have the right, power or
authority to authorize, approve, agree or conscnt to, or vote on, any matter affecting the
Partnership except to the extent any such right, power or authority is expressly granted to
such Limited Partncr by this Agrecment or by provisions of the Partnership Act that may
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not lawfully be modified or nullified by agreement among the partners of a limited
partnership formed under the Partnership Act.

6.3) Limited Partners May Not Partition Partnership Property. No Limited Partner or
Limited Partners, individually or collectively, shall have any right, title or interest in or to
specific Partnership Property. Each Limited Partner irrevocably waives any right that it may
have to maintain an action for partition with respect to its Interest or any Partnership Property.

6.4) Limited Partners May Not Remove or Expel General Partner. No Limited Partner
or Limited Partners, individually or collectively, shall have any right, power or authority to
remove or expel the General Partner, cause the General Partner to withdraw from the
Partnership, or appoint a successor general partner.

ARTICLE 7.
EXCULPTATION AND INDEMNIFICATION

7.1)  Exculpation. Notwithstanding any other provision of this Agreement, to the
extent that, at law or in equity, the General Partner has duties (including fiduciary duties) and
liabilities relating thereto to the Partnership or any Limited Partner, the General Partner shall not
be liable for monetary or other damages to the Partnership or such Limited Partner for the
General Partner’s good faith reliance on the provisions of this Agreement or for: (a) losses
sustained or liabilities incurred by the Partnership or such Limited Partner as a result of errors in
judgment on the part of the General Partner, or any act or omission of the General Partner, if
such losses or liabilities were not the result of the General Partner’s willful misfeasance, bad
faith or gross negligence in the performance of, or reckless disregard of, its duties under this
Agreement; (b) errors in judgment on the part of any Person, or any act or omission of any
Person, selected by the General Partner to perform services for or otherwise transact business
with the Partnership, provided that, in selecting such Person, the General Partner acted without
willful misfeasance, bad faith or gross negligence; or (c) circumstances beyond the General
Partner’s control, including the Bankruptcy or suspension of normal business activities of any
Person with whom the Partnership does business;

7.2)  Indemnity for Acts and Omissions.

(a) The General Partner shall be indemnificd and held harmless by the Partnership
from and against any and all reasonable attorneys’ fees, claims, demands, liabilities,
costs, damages and causes of action arising out of or incidental to its management or
administration of the affairs of the Partnership; provided, however, that the same were the
result of action or inaction of the General Partner which it, in good faith, determined was
in the best interests of the Partnership and which course of conduct did not constitute
gross negligence or willful misconduct on the part of the General Partner or breach of any
representation, warranty or covenant of the General Partner under this Article 7; provided
further, however, that all claims for indemnification madec by the General Partner under
this Section 7.2(a) shall be made only against and shall be limited to the assets of the
Partnership, and the General Partner shall have no recourse against the other Partners
with respect to such claims,
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(b)  Each of the Limited Partners shall be indemnified and held harmless by the
Partnership from and against any and all rcasonable attorneys’ fees, claims, demands,
liabilities and costs, damages and causes of action arising out of or incidental to the
affairs of the Partnership, provided, however, that the same were the result of action or
inaction of such Limited Partner which it, in good faith, determined was in the best
interests of the Partnership and which course of conduct did not constitute gross
negligence or willful misconduct on the part of such Limited Partner. Notwithstanding
the foregoing, all claims for indemnification made by the Limited Partners under this
Section 7.2(b) shall be made only against and shall be limited to the assets of the
Partnership and the Limited Partners shall have no recourse against the General Partner
with respect to such claims.

(©) Indemnifications authorized under this Section 7.2 shall include payment of
reasonable attorneys’ fees or other expenses incurred in connection with settlement or in
any legal proceeding, claims or demands and the removal of any liens affccting any prop-
erty of the indemnitee. Such indemnification rights shall be cumulative of, and in
addition to, any and all rights, remedies and rccourses to which a Partner or the
Partnership shall be entitled, whether or not pursuant to the provisions of this Agreement,
at law or in equity. Payment obligations of the Partnership under this Section 7.2 shall be
junior in right of payment to the prior payment in full of any debt obligations of the
Partnership.

ARTICLE 8.
ISSUANCE AND TRANSFER OF LIMITED PARTNERSHIP INTERESTS

8.1) Additional Issuance of Limited Partnership Interests. For any reasonable
Partnership purpose as determined in good faith by the General Partner to be in the best interests
of the Partnership (including, without limitation, for the purpose of raising additional capital,
acquiring assets, rcdeeming Partnership interests or retiring Partnership dcbt), the General
Pariner is authorized to cause the Partnership to issue Limited Partncrship Interests to Partners or
other Persons. All of the Partners acknowledge and agree that the issuance of such Limited
Partnership Intercsts, and the admittance of such Persons as additional Limited Partners of the
Partnership shall not require the approval of the Limited Partners provided that any such Person
must agree to be bound by the terms of this Agreement. Each of the Partners acknowledge and
agree that no Partner has any preemptive, preferential or other similar right with respect to the
issuance or sale of any new or unissued Limited Partnership Interests.

8.2) Prohibited Transfers. The Limited Partners may not Transfer or otherwise
encumber their interest in the Parinership or any part thereof in any way whatsoever except as
permitted in this Article 8, and any such Transfer or encumbrance in violation of this Article 8
shall be null and void as against the Partnership, except as othcrwise provided by law.

8.3) Permitted Transfers by Limited Partners. Subject to any requirements of this
Agreement, a Limited Partner may transfer all or any part of its interest in the Partnership (but
only if the Transferor shall not then be in material default under this Agreement), provided that:
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(a) Any Transferee shall take such interest subject to the terms, provisions and
conditions of this Agreement and shall acknowledge its acceptance of this Agreement by
executing and delivering to the remaining Partners an instrument in form satisfactory to
said Partners whereby such Transferee assumes and agrees to be bound by all the terms,
provisions and conditions hereof and to become, in the place of the transferring Limited
Partner, a Partner for all purposes herein (although in connection with such transferee’s
assumption of obligations hereunder, such Transferee shall be entitled to the benefit of
any limitation upon the liability of the Transferor hereunder).

(b) Such Transfer must be for cash consideration, and all costs to the Partnership of
such Transfer shall be paid by the Transferee or Transferor.

(c) The General Partner shall have consented to the Transfer, which consent may be
granted or withheld in its sole discretion.

8.4) Right of First Refusal. Prior to the Transfer of a Limited Partnership Interest by a
Limited Partner (the “Assigning Limited Partner”) to any other Person, the remaining Limited
Partners shall have the option to purchase all (but not less than all) of the Limited Partnership
Intcrests of the Assigning Limited Partner to be transferred to such Person as set forth in this
Section 8.4. Prior to a Transfer of a Limited Partnership Interest, the Assigning Limited Partner
shall deliver to the Partnership and the remaining Limited Partners a written notice setting forth
the following:

(a) An offer to the remaining Limited Partners to sell the Limited Partnership
Interests of the Assigning Limited Partner. Such offer shall be subject to the terms and
conditions sct forth in the written notice and shall include a statcment of the address to
which notice of acceptance may be sent.

(b Any noticc provided pursuant to this Section 8.4 shall include a statement
identifying the Person to whom the Limited Partnership Interest is proposed to be
transferred and shall contain all of the material terms and conditions of the proposed
Transfer of the Limited Partnership Interest by the Assigning Limited Partner including,
without limitation, the amount of the purchase price, the date and manner of the payment
thereof, the terms of any security, pledge, lien or other encumbrance, and copies of any
documentation related thereto.

(c)  The purchase price for the Limited Partnership Interest of the Assigning Limited
Partner that are to be subject to the proposed sale (the “Offered Partnership Interest”)
shall be equal to the price at which the Offering Limited Partner proposes to Transfer the
Offered Partnership Interest to the third Person as described in the written notice.

(d)  The remaining Limited Partners shall have the right to purchase all (but not less
than all) of the Offered Partnership Interest within one hundred eighty (180) days after
delivery of the written notice to the Partnership and the remaining Limited Partners. If
more than one (1) of the remaining Limited Partners desires to purchase the Offered
Partnership Interest, the Offered Partnership Interest shall be allocated among the
remaining Limited Partners in any manner the remaining Limited Partners agree. If the
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remaining Limited Partners cannot agree on such allocation within ten (10) days after
receiving written notice from the Assigning Limited Partner, then the Offered Partnership
Interest shall be allocated between the remaining Limited Partners in proportion to the
remaining Limited Partners Limited Partnership Interest. If the remaining Limited
Partners do not elect to purchase all of the Offered Partnership Interest, or if the closing
does not occur within the one hundred eighty (180) day period through no fault of the
Assigning Limited Partner, the Assigning Limited Partner may then sell the Offered
Partnership Interest to the third Person referred to in the written notice within thirty (30)
days after the expiration of such one hundred eighty (180) day period, subject to the same
terms and conditions set forth in the written notice, unless the Offered Partnership
Interest is first reoffered to the remaining Limited Partners this Section 8.4.

8.5)  Substitutc Limited Partner. If a Transferce of a Limited Partnership interest does
not become a Substitute Limited Partner pursvant to this Section 8.5, the Partnership shall not
recognize the Transfer and the Transferce shall hot have any rights to require any information on
account of the Partnership’s busincss, inspect the Partnership’s books, receive distributions, or
vote on Partnership matters. A Transferee of the whole or any part of a Limited Partnership
Interest shall have the right to become a Substitute Limited Partner in place of its Transfcror only
if all of the following conditions arc satisficd:

(a) a fully executed and acknowledged written instrument of assignment has been
filed with the Partnership setting forth a statement of the intention of the Transferor that
the Transferec become a Substitute Limited Partner in its place;

(b) the Transferee executes, adopts and acknowledges this Agreement and agrees to
assume all the obligations of its Transfcror, and

(c) any rcasonable costs to the Partnership of the Transfer shall have been paid to the
Partnership.

8.6) Involuntary Withdrawal by the Limited Partner.

(a) Upon the Bankruptey, dissolution or other cessation of existence of a Limited
Partner which is not a natural person, the authorized representative of such entity shall
have all the rights of a Partner for the purpose of effecting the orderly winding up and
disposition of the business of such entity and such power as such entity possessed to
designate a successor as 2 Transferee of its Limited Partnership Interest and to join with
such Transferee in making application to substitute such Transferee as a Substitute
Limited Partner.

(b)  The death, Bankruptcy, disability or legal incapacity of a Limitced Partner shall not
dissolve or terminate the Partnership.
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ARTICLE 9.
WITHDRAWAL OF A GENERAL PARTNER
9.1)  Assignment or Withdrawal by a General Partner. A General Partner may not

Transfer its interest as a General Partner, in whole or in part, or withdraw from the Partnership,
except as permitted by this Article 9.

9.2) Voluntary Assignment or Withdrawal of the General Partner. The General
Partner may at any time sell, assign or transfer any or all of its interest as a General Partner to
any entity under common control with the General Partner at any time. In addition, upon giving
one hundred and twenty (120) days prior written noticc to the Limited Partners, the General
Partner may sell, transfer or assign its intcrest to a Person who is not under common control with
the General Partner if:

(a) the Person agrees to serve as successor General Partner;
(b) the Person has satisfied the terms and conditions set forth in Section 9.3 and

(c) the substitution of such Persen will not cause the Partnership to lose its status as a
limited partnership for Federal income tax purposes.

9.3) Successor General Partner. A Person shall be admitted a successor General
Partner only if the following terms and conditions are satisfied:

(a) the Person shall have accepted and agreed to be bound by all the terms and
provisions of this Agreement by executing a counterpart thercof and such other
documents or instruments as may be required or appropriate in order to effect the
admission of such Person as a General Partner;

(b) a certificate evidencing thc admission of such Person as a General Partner shall
have been filed for recordation in accordance with the Partnership Act;

(c) if the successor General Partner is a corporation or a limited liability company, it
shall have provided counsel for the Partnership with a certified copy of a resolution of its
Board of Directors, managers or members, as appropriate, authorizing it to become a
General Partner; and

(d) none of the actions taken in connection with such transfer or admission will have
a material adverse tax effect upon the Partnership.

9.4)  Pledge of Interest. Nothing contained in this Agreement shall prohibit any Partner
from assigning or pledging as collateral its economic interest as a Limited or General Partner in
the Partnership provided, however, that such Partnership Interest shall continue to be subject to
the terms, conditions, restrictions and limitations of this Agreement and such Partnership
Interests shall be subject to compliance with this Agreement.
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ARTICLE 10.
DISSOLUTION AND WINDING UP AFFAIRS

10.1) Events Causing Dissolution. The Partnership shall be dissolved upon the first to
occur of the following events, and, except as otherwise required by the Partnership Act or other
applicable law, no other event shall causc the dissolution of the Partncrship:

(a) the General Partner declares in writing that the Partnership shall be dissolved and
gives written notice of such declaration to the Limited Partners;

(b) the sale of substantially all of the Partnership’s property;
(c) the expiration of the term of the Partnership pursuant to Section 2.5;

(d)  the Bankruptcy of the General Pariner or the General Partner ceasing all business
operations; or

(e) the entry of a decrec of judicial dissolution of the Partnership under the
Partnership Act.

10.2) Winding Up. If the Partnership is dissolved pursuant to Section 10.1, its business
and affairs shall be wound up as soon as reasonably practicable thercafter in the manncr sct forth
below.

(a) The winding up of the business and affairs of the Partnership shall be carried out
by a liquidating trustee (the “Liquidating Trustee”). Unless otherwise required by law,
the Liquidating Trustee shall be the General Partner or a Person selected by the General
Partner.

(b)  The Liquidating Trustee shall possess full and exclusive right, power and
authority, in the name of and for and on behalf of the Partnership, to take such actions as
are permitted to be taken by a liquidating trustee under the Partnership Act, to the extent
the Liquidating Trustec rcasonably determines such actions are necessary, appropriate,
advisable or convenient to effect the orderly winding up of the Partnership’s busincss and
affairs.

10.3) Compensation of Liquidating Trustee. The Liquidating Trustee shall be entitled
to receive reasonable compensation from the Partnership, but only from the Partnership’s assets,
for its services as liquidating trustce.

10.4) Distribution of Property and Proceeds of Salc Thereof.

(a) Upon completion of all desired sales, retirements and other dispositions of
Partnership Property on behalf of the Partnership, the Liquidating Trustee shall, in
accordance with the provisions of the Partnership Act, distributc the net proceeds of such
sales, retirements and dispositions, and any Partnership Property that is to be distributed
in kind, in the following order of priority:
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(1)  to pay or make reasonable provision for the payment of the debts,
liabilities and obligations of the Partnership to creditors of the Partnership,
including, to the extent permitted by applicable law, Partners and former
Partners who are creditors of the Partnership (other than liabilities for
distributions to Partners and former Partners under the Partnership Act); to
satisfy liabilities of the Partnership to Partners and former Partners for
distributions under the Partnership Act; and

(2)  to the Partners, in proportion to the positive balances in their respective
Capital Accounts after allocating all items for all periods prior to and
including the date of distribution, including items relating to sales and
distributions pursuant to this Article X.

(b) All distributions required under Section 10.4(a) shall be made no later than ninety
(90} calendar days of the close of the Fiscal Year in which the completion of the winding
up of the Partnership’s business and affairs occurs.

{c) Pursuant to the provisions of the Partnership Act, if therc are sufficient assets to
satisfy the claims of all priority groups specified above, such claims shall be paid in full
and any such provision for payment shall be made in full. If there are sufficient asscts to
satisfy the claims of one or more but not all priority groups specified above, the claims of
the highest priority groups that may be paid or provided for in full shall be paid or
provided for in full, before paying or providing for any claims of a lower priority group.
If there are insufficient assets to pay or provide for the claims of a particular priority
group specified above, such claims shall be paid or provided for ratably to the claimants
in such group to the extent of the assets available to pay such claims.

(d)  Amounts in reserves established by the Liquidating Trustee pursuant to the
Partnership Act shall be paid to creditors of the Partnership as set forth in Section 10.4(a).

10.5) Final Audit. Within a reasonable time following the completion of the winding
up of the business and affairs of the Partnership (excluding, for purposes of this Section 10.5, the
disposition of reserves described in Section 10.4(d)), the Liquidating Trustce shall furnish to
cach Partner a statement setting forth the assets and the liabilities of the Partnership as of the date
of such completion and each Partner’s share of distributions pursuant to Section 10.4.

10.6) Deficit Capital Accounts. Notwithstanding any other provision of this
Agreement, to the extent that, upon completion of the winding up of the business and affairs of
the Partnership, there is a deficit in any Partner’s Capital Account, such deficit shall not be an
asset of the Partnership and such Partner shall not be obligated to contribute such amount to the
Partnership to bring the balance of such Capital Account to zero.

ARTICLE 11.

RECORDS, ACCOUNTING, AND REPORTS

11.1) Partnership Books and Records; Inspection Rights. The General Partner shall

cause the Partnership to maintain such books and records relating to the business and affairs of
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the Partnership as arc required to be maintained under the Partnership Act (the “Required
Records”) and such other books and records as the General Partner may determine to be
appropriate. Each Partner (or its duly authorized representative), upon reasonable demand to the
General Partner (which demand shall be in writing and shall state the purposc thereof), shall have
the right, subject to such reasonable standards as may be established from time to time by the
General Partner (including standards governing what information and documents are to be
furnished at what time and location and at whose cxpense), to inspect the Required Records at
the principal office of the Partnership (during usual business hours), or to obtain copies of the
Required Records from the General Partner, for any purpose reasonably related to such Partner’s
interest as a Partner.

11.2) Fiscal Year; Accounting Period; Accounting Methods.

(a) The “fiscal year” of the Partnership shall end on December 31 of each year
(except that the last Fiscal Year of the Partnership shall end upon the datc of the
cancellation of the Certificate) (each a “Fiscal Year”).

(b)  The Partnership shall keep its financial books under the accrual method of
accounting, and, as to matters not specifically covered in this Agrcement, in accordance
with GAAP consistently applied.

(c) The General Partner may establish such “reserves” for the Partnership for
contingent, unknown or unfixed debts, liabilities or obligations of the Partnership as the
General Partner may reasonably determine to be advisable, whether or not in accordance
with GAAP. Any such “rescrve,” if and when reversed, shall be allocated among the
Capital Accounts of the Partners who are Partners at the time of such reversal unless the
General Partner determines that it would be more equitable to allocate such reversal
among the Capital Accounts of thosc Persons who were Partners at the time such Rcserve
was cstablished.

11.3) Reports and Annual Mecting. As soon as reasonably practicable after the end of
cach Fiscal Year, thc General Partner will cause to be delivered to each Person who was a
Partner at any time during such Fiscal Year a report on the Partnership’s operations during such
year. Such rcport shall include an audited balance sheet of the Partnership as of the end of such
Fiscal Year and audited statements of income and cash flows of the Partnership for such Fiscal
Year. Each year, within a reasonable period of time after the dclivery of the report described
above, the Partnership shall hold a meeting of the Partners which mccting shall be held at the
principal office of the Partnership as described in Section 2.6 or at such other placc and location
as the General Partner may designate in its sole discretion.

ARTICLE 12.
GENERAL PROVISIONS

12.1) Amendments. No other change, modification or amendment of this Agreement
shall be valid or binding unless such change, modification or amendment shall be in writing and
signed by all of the Partners at the time such change, modification or amendment is to take
effect.
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12.2) Title to Partnership Property. All property owned by the Partnership, whether real
or personal, tangible or intangible, shall bc deemed to be owned by the Partnership as an entity,
and no Partner, individually, shall have any ownership of such property. The Partnership may
hold any of its assets in its own name or in the name of its nominee for the benefit of the
Partnership, which nominee may be one or more individuals, corporations, partnerships, trusts or
other entities.

12.3) Notices and Addresses. All notices and other communications required or
permitted by this Agreement or by law to be served upon or given to a party hereto by any other
party hereto shall be in writing and shall be deemed duly served and given when received after
being delivered by hand or sent by registered or certificd mail, return receipt requested, postage
prepaid addressed as follows: For purposes of this Agreement, the addresses of each Partner
shall be the address as listed on the books and records of the Partnership from time-to-time and
as may be changed by each Partner with thirty (30) days prior written notice to the Partnership.
The initial address to be listed on the books and records of the Partnership for each Limited
Partners shall be the address as stated in that certain Joinder Agreement signed by each Limited
Partner.

12.4) Governing Law. This Agreement shall be governed by the laws of the State of
Maine, without reference to the conflicts of laws or principles thereof.

12.5) Headings. The headings of the articles and scctions of this Agreement are inserted
for convenience only and are not to be deemed to constitute a part of this Agreement.

12.6) Further and Additional Documents and Reports. Each of the partics hereto agrees
to execute, acknowledge and verify, if required to do so, all further or additional documents as
may be reasonably necessary to effectuate fully the terms of this Agreement.

12.7) Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original as against any party whose signature appears
thereon, and all of which shall together constitute one and the same instrument. Any writing,
including that certain Joinder Agreement, that has been duly executed by a Person in which such
Person has agreed to be bound hereby as a Limited Partner shall be considered a counterpart for
purposes of the foregoing.

12.8) Binding on Successors and Assigns. Except as otherwise specifically provided
herein, this Agreement shall be binding upon and inure to the benefit of the executors,
administrators, successors, and assigns of the respective Partners.

12.9) Waiver. The terms, conditions, covenants, representations, and warranties hereof
may be waived only by a written instrument executed by the Partner waiving compliance. The
failure of a Partner at any time or times to require performance of any provision hereof shall in
no manner affect its right at a later time to enforce the same. The waiver of any breach of any
term, covenant, or condition of this Agreement by any of the parties hereto shall not constitute a
continuing waiver or waiver of any subsequent breach, either of the same or of any other
additional or different term, covenant, or condition of this Agreement.
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12.10) Severability. Whenever possible, each provision of this Agreement and all related
documents shall be interpreted in such a manner as to be valid under applicable law, but if any
such provision is invalid or prohibited under said applicable law, such provision shall be
incffective to the extent of such invalidity or prohibition without invalidating the remainder of
such provision or the remaining provisions of the affected documents.

12.11) Attorneys’ Fees. The parties hereto agree that in the cvent any party to this
Agreement shall be required to initiate legal or arbitration proceedings to enforce performance of
any term or condition of this Agreement including, but not limited to, the payment of monies or
the enjoining of any action prohibited hereunder, the prevailing party shall be entitled to recover
from the Partnership such sums, in addition to any other damages or compensation received, as
will reimburse such prevailing party for attorneys’ fees and court and arbitration costs incurred
on account thereof, rcgardiess of whether such action procceds to final judgment or
detcrmination.

12.12) Remedies. Exccpt as may be provided explicitly in this Agrcement, the rights and
remedies of any of the parties hereunder shall not be mutually cxclusive, and the exercise of onc
or more of the provisions hereof shall not preclude the exercisc of any other provision hereof.
Each of the Partners confirms that monetary damages may be an inadequate remedy for breach
or threat of breach of any provision herecof. The respective rights and obligations hereunder shall
be enforceable by specific performance, injunction, or other equitable remedy, but nothing herein
contained is intended to limit or affect any rights at law or by statute or othcrwise of any party
aggrieved as against the other for a breach or threat of breach of any provision hereof, it being
the intention by this Section 12.12 to make clear the agreement of the partics hereunder that this
Agrcement shall be enforce

12.13) Schedules and Exhibits. Each of the Schedules and Exhibits attached hereto is
hercby incorporated herein and madc a part hereof for all purposes, and rcferences thereto
contained herein shall be decemed to includc this reference and incorporation.

12.14) Number and Gender. Where appropriate, each definition and pronoun in this
Agreement includes the singular and the plural, and reference to the neuter gender includes the
masculine and feminine, and vice versa. As used in this Agreement, the word “including” shall
mean “including without limitation,” and the word “or” is not exclusive.

IN WITNESS WHEREOF, the partics hereto have signed and swom to this Fourth
Amcnded and Restated Agreement of Limited Partnership the day and year stated above.

THE GENERAL PARTNER:
USA ENERGY GROUP, LLC

By:
John Noer
Its: President

LIMITED PARTNERS: The signatures of all Limited Partners shall be by and through a Joinder
Agreement in form contained as Schedule A which is attached hereto and incorporated herein.
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FIFTH AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP OF
PENOBSCOT ENERGY RECOVERY COMPANY, LIMITED PARTNERSHIP

THIS FIFTH AMENDED AND RESTATED AGREEMENT OF LIMITED PARTNERSHIP
OF PENOBSCOT ENERGY RECOVERY COMPANY, LIMITED PARTNERSHIP, a Maine
limited partnership (the “Partnership™) is made and entered into effective as of the 18th day of July,
2011, by and emong USA ENERGY GROUP, LLC, a Minnesota limited liability company ("USA
Energy™), PERC HOLDINGS, LLC, a Minnesota limited liability company (“PERC Holdings™), and
MUNICIPAL REVIEW COMMITTEE, INC., a Maine nonprofit corporation (the “MRC"),

WITNESSETH:

WHEREAS, USA Energy is the owner of 100% of the general partner interests and
47.48068% of the limited partner interests of the Partnership; and

WHEREAS, PERC Holdings is the owner of 26.99792% of the limited partner interests of
the Partnership; and

WHEREAS, the MRC acts as agent for the Equity Charter Municipalities (as such term is
hereinafier defined) which collectively own 25.52140% of the limited partner interests of the
Partnership; and

WHEREAS, USA Energy as general partner owns 10% of the interests in the Partnership,
and;

USA Energy, PERC Holdings and the MRC, as limited pariners, collectively own 90% of the
interests in the Partnership; and

WHEREAS, the purpose of this Fifth Amended and Restated Agreement of Limited
Partnership (the “Parinership Agreement”) is to (i) amend and restate in its entirety the Fourth
Amended and Restated Agreement of Limited Partnership of the Partnership dated April 15, 2004,
as amended, for the purpose of accommodating a contemplated refinancing of the FAME Bonds with
the praceeds of the TD Bank Loan (both as defined below), and (ii) confirm the Partners’ election to
continue the Partnership’s business in accordance with the Partnership Agreement,

NOW, THEREFORE, in consideration of the mutual covenants contained herein and of other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties agree as follows:

ARTICLE 1.
DEFINITIONS

As used in this Agreement, the following terms shall have the following meanings (such
meanings to be equally applicable to both the singular and plura! forms of the terms defined):

{EP- 00367247 -v2}
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1.1)  Afiiliate. “Affiliatc” means an “affilinte,” as defined in Rule 405 under the Securities
Act.

12) Additional Capital Contributions. “Additional Capital Contributions” means
additiona) capital contributions to the Partnership by the Equity Charter Municipalities pursuant to
Section 3.1.

13)  Apgrepate Prepavment Amount. “Aggregate Prepayment Amonnt” means, as
computed from time to time, the principal amount of the Long Term Debt that is prepaid, on any

Prepayment Date, by the application of Performance Credits in accordance with the rights of the
Equity Charter Municipalitics under their Waste Disposal Agreements and as specifically designated
in the MRC Allocation Certification.

14)  Amending Charer Municipality, “Amending Charter Municipality™ means any
Charter Municipality that has entered into o Waste Disposal Agreement on or before September 30,
1998, or otherwise qualifies as an Amending Charter Municipality under a Waste Disposal
Apreement.

1.5)  Associate. “Associate” means an “associate”, as defined in Rule 405 under the
Securities Act.

1.6)  Bankruptcy. “Bankruptcy”, with respect to the Partnership or a Partner thereof, means
(a) an adjudication that such Partner or Partnership is bankmpt or insolvent, or the entry of an order
for relief under the Federal Bankruptcy Code, (b) the making by it of an assignment for the benefit of
creditors, () the filing by it of a petition in banlauptcy or a petition for relief under any gection of the
Federal Bankruptcy Code or any other applicable bankruptey or insolvency statute or an answer
admitting or failing to deny the allegations of any such petition, (d) the filing against it of any such
petition (unless such petition is dismissed within 60 days from the date of filing thereto), or (e) the
appointment of a trustee, conservator or recciver for all ora substantial part of its assets (unless such
appointment is vacated or stayed Within 60 days from its effective date).

1.7)  Bond Indenture. “Bond Indenture” means the Trust Indenture between the Finance
Authority of Maine and The Chase Manhattan Bank dated as of June 1, 1998, '

1.8)  Capital Transaction. “Capital Transaction” means any Partnership transaction the
proceeds of which are Net Sale or Refinancing Proceeds.

1.9)  Charter Municipality. “Charter Municipality” means each of the municipalities,
counties, refuse disposal districts, public waste disposal corporations or other quasi municipal
corporations which remains a party to a First Amended and Restated Waste Disposal Agreement with
the Partnership as of the date of this Partnership Agreement.

{EP - 00067247 - 12 ) 2
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1.10) - Capitalized Management Fee. “Capitalized Managernent Fee” means the unpaid
management fees due the General Partner accrued on the books of the Partnership through the date
hereof.

LI1) Cade. “Code” means the United States Internal Revenue Code of 1986, as amended,
and the regulations promulgated thereunder.

1.12)  Congent. “Consent” means the written consent of a Person, except that in the case of
Equity Charter Municipalities it means the written consent of the MRC which shall be binding on ali
Equity Charter Municipalities.

1.13) CPIL-U. “CPI-U” means the Consumer Price Index All Urban Consumers (0.S. Cities
average, all items) as published bi-monthly by the United States Bureau of Labor Statistics in a report
currently entitled “CPI Detailed Report,” or if this index ceases to be published, a comparable index
designated by the General Partner.

1.14)  Custodian, “Custodian” means Bangor Savings Bank or other financial institution
designated by the MRC as its agent to receive and disburse Performance Credits for the benefit of
Equity Charter Municipalities and to act as Custodian for the limited partnership interests in the
Partnership acquired by the Equity Charter Municipalities.

1.15) Disposition, “Disposition™ means any sale or exchange (either in one transaction or a
series of transactions) to one or more buyers pursuant to a plan of disposition formulated by the
General Parmer or other disposition including, but not limited to, an involuntary disposition giving
rise to insurance or other proceeds (except to the extent such proceeds are included in Net Cash
Flow) of a material amount of the Partnership's property outside of the ordinary course of business,

1.16) Disgolution Event. “Dissolution Event” means any of the events set forth in Section
12.1.

1.17) Di ble Cash. “Distributable Cash” means the amount calculated in accordance
with Schedule E to the Waste Disposal Agreements.

1.18) Equity Charter Municipality. “Equity Charter Municipality” means any Amending
Charter Municipality that has timely exercised its option to participate in the purchase of limited

partnership interests in the Partnership in accordance with Article X1X Paragraph C of 8 Waste
Disposal Agreement. Upon any such timely exercise, the name and address of cach qualifying Equity
Charter Municipality shall be listed on Schedule A attached to this Agreement.

1.19)  Equity Participation Options. “Equity Participation Options” means the right given to

Amending Charter Municipalities under their respective Waste Disposal Agreements to become
Limited Partners in the Partnership.

{EP- 00967247 -v2 } 3
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1.20) Facility. “Facility” means the 25.3 megawatt refuse derived fuel waste-to-energy
facility owned and operated by the Partnership in Orrington, Maine.

1.21) FAME Bonds. “FAME Bonds” means the $44,995,000 Electric Rate Stabilization
Revenue Refunding Bonds Series 1998A and Series 199388 (Penobscot Energy Recovery Company,
L.P.) issued by the Finance Authority of Maine.

1.22) Fiscal Year, “Fiscal Year” means the tax year of the Partnership, which shall be the
calendar year.

123) GAAP.“GAAP” means generally accepted acconnting principles in the United States
in effect from time to time.

1.24) General Partner. “General Partner” means USA Energy or its successors or jawfui
assigns.

1.25) Independent Accountant. “Independent Accountant” means the firm of certified
public accountants as the General Partner may elect from time to time.

126) Limited Partner. “Limited Partner” means USA Energy, PERC Holdings and each of
the Equity Charter Municipalities or their permitted successors or lawful assigns.

1.27) Liquidator. “Liquidator” means the Person who shall be responsible for taking all
action necessary or appropriate upon the liquidation of the Partnership to wind up its affairs and
distribute its assets pursuant to Article 12 of this Agreement.

128) L.P. Sharing Ratios. “LP Sharing Ratios™ means, with respect to cach Limited
Partner, the following percentages (which in the aggregate represent & 90% share of the Parmership;
the remaining 10% being the General Partner share):

USA Energy: The USA Energy Share;
PERC Holdings: The PERC Holdings Share; and
Equity Charter Municipalities: The Municipal Share (to be allocated by the

Partnership among the Equity Charter Municipalities
consistent with the most recent MRC Allocation
Certification);

provided, however, that any adjustments to the LP Sharing Ratios shall be in accordance with the
provisions of Section 3.1(a).

{EP - 00067247 - ¥2 } 4
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1.29) Long Term Debt. “Long Term Debt” means the FAME Bonds, the TD Bank Loan, or
such other long term indebtedness as may from time to time be incurred by the Partnership and be
outstanding,

1.30) Management Fee. “Management Fee” means a fee equal to $518,994 per year
(adjusted annually on each January 1, commencing January 1, 1992, by the percentage change from
the immediately preceding January 1 in the CPI-U) that the Partnership shall pay to the General
Partner pursuant to Section 6.4, -

1.31) Managing Genetal Partner. “Managing General Partner” means USA Energy, its
successors and assigns.

1.32) Minimum Gain. “Minimum Gain” means the excess of the outstanding balance of all
nonrecourse indebtedness which is secured by the property of the Partnership over the adjusted basis
of such property for Federal income tax purposes.

1.33) Moody's. “Maody's” means Moody's Investor Services, Inc.

1.34) MRC. The “MRC” means the non profit corporation known as the Municipal Review
Committee, Inc. formed by the Charter Municipalities to assist them in their dealings with the
Partnership and which serves for certain purposes as agent for all Equity Charter Municipalities.

1.35) MRC Allocation Certification. “MRC Allocation Certification” means the
certification received by the Partnership from the MRC on the first Prepayment Date and continuing

on ¢ach subsequent Prepayment Date, stating the proportionate interests in the Partnership held by
each of the Equity Charter Municipalities as of the date of the Certification, which Certification the
Partnership may rely upon for all purposes.

1.36) Municipal Share. “Municipal Share” means twenty-five and 5214/10,000 percent
(25.5214%), which shall be increased by the following as of each Prepayment Date:

(a) 5/9; multiplied times the quotient of the following
(b)  the Prepayment Amount; divided by

(c)  the Purchase Price ($31,000,000); divided by

(d) Seventy-five percent (75%);

then

(e) expressed as a percent and rounded to four decimal places.
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For example, if Performance Credits totaling $930,000 are used to prepay Long Term Debt,
the Municipal Share is 2.2222% which is computed as follows: 5/9 x ($930,000 +
31,000,000 = 75%).

1.37) Net Cash Flow, “Net Cash Flow” means, for any period, the amount, computed on a
cash basis, in accordance with generally accepled accounting principles, of:

(a) the sum of the following:

(1)  cash gross receipts, all cash investment income of the Partnership, and all
cash received from any refinancing, sale or other event, plus

(2)  any nmounts released from reserves maintained by the Parmership, including
those maintained pursuant to the FAME Bonds or the TD Bank Loan.

reduced by:
(b)  the sum of the following

(1)  cash disbursements of the Partnership for operating expenses (including
payment of all Partmership administration, accounting, professional and
similar expenses as determined by the General Partner, and the Management
Fee), for principal payments on debt permitted hereby, interest, other
expenses, including any debt repayments required or elected to be made in
connection with any refinancing, sale or other event, capital expenditures,
payments required under any agreement to which the Partnership is a party,
including, without limitation, payments to Charter Municipalities or
Amending Charter Municipalities pursuant to an applicable long term waste
disposal agreement or Waste Disposal Agreement, and payments to Bangor
Hydro Electric Company, the MRC and others pursuant to the Surplus Cash
Apreement, plus

(2)  any increase in reserves required by any lender and any increase in working
capital reserves as determined in the discretion of the General Partner;
provided that any cash received, expenses incurred and disbursements made
with respect to liquidation of the Partnership or Net Sale or Refinancing
Proceeds shall not be taken into account in computing Net Cash Flow.

1.38) Net Sale or Refinancing Proceeds. “Net Sale or Refinancing Proceeds™ means the net
proceeds remaining from any sale or Disposition or taking of all or substantially all of the
Partership's property (including, without limitation, eminent domain or condemnation proceeds ot
proceeds from a Transfer under & threat of condernation or eminent domain proceedings, title
insurance proceeds and casualty insurance proceeds) or any refinancing of Long Term Debt, in either
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case, after the payment of all costs and expenses related thereto, the payment for any capital
expenditures or expenses for which such proceeds are to be used, and the setting aside of any
reserves as reasonably determined by the General Partner.

1.39) Net Tax Losses. “Net Tax Losses” means the net losses and other allowable
deductions of the Partmership, as determined for Federal income tax purposes.

1.40) Notice. “Notice™ means written notice delivered in accordance with Section 14.3,

1.41) Operation and Maintenance Agreement. “Operation and Maintenance Agreement”
means the Opceration and Maintenance Agreement dated as of June 30, 1989, and amended as of

January 1, 1992 between the Partnership and ESOCO Orrington, LLC, as the same may be further
amended, modified or supplemented in accordance with its terms.

1.42) Partners. “Partners” means the General Partner and the Limited Partners, collectively;
“Partner” refers to anyone of the Partners, or its successors or assigns.

1.43)  Partnership. “Partership” means Penobscot Energy Recovery Company, Limited
Partnership, a Maine limited partnership, which is the subject of this Partnership Agreement, as such
Partnership may from time to time be constituted.

1.44)  Partnership Act. “Partnership Act” is the Maine Uniform Limited Partnership Act, as
it may be amended from time to time.

1.45) PERC Holdings Share. “PERC Holdings Share” means twenty-six and
99,792/100,000 percent (26.99792%) minus the product of the following;

(8)  Any increase in the Municipal Share as provided herein; multiplied times
(b)  The quotient of the following:
{1) The PERC Holdings Share; divided by
(2)  The sum of the following:
a. The USA Energy Share; plus
b. The PERC Holdings Share.

1.46) Performance Credits. “Performance Credits” means, for purposes of this Agreement,
that portion of Distributable Cash payable to the Amending Charter Municipalities under the Waste
Disposal Agreements (constituting 1/3 of all Distributable Cash after deducting from the Amending
Charter Munioipalities share the amount of Pecformance Credits payable to Charter Municipalities
who are not Amending Charter Municipelities), including without limitation, that pertion of the MRC
Prepayment Account and the MRC Retention Subaccount released for the benefit of Equity Charter
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Municipalities as provided in the Bond Indenture, expressed as a percent and rounded to four decimal
places.

147) Person. “Person” means any individual, firm, corporation, trust, partnership or other

entity.

1.48) Prepayment Date. “Prepayment Date” means any date on which Long Term Debt is
prepaid, in full or in part.

1.49) Power Purchase Agreement, “Power Purchase Agreement” means the Power
Purchase Apreement dated as of June 21, 1984, between Bangor Hydro-Electric Company and the
Partnership, as amended by Amendments No. 1 and No. 2 and as such agreement may be further
amended from time to time.

1.50) Purchase Price. “Purchase Price” means $31 million ($31,000,000).

1.51) Purchaging Municipality. “Purchasing Municipality” means any Amending Charter
Municipality which exercises its option under Section 9.3 to acquire, together with other Purchasing
Municipalities, all of the Partership interests in the Partnership, other than those held by the Equity
Charter Municipalities.

1.52) Qualified Investments. “Qualified Investments” means:

(@)  any evidence of indebtedness, maturing not more than two ysays after the date of
purchase, issued by the United States of America, or any instrumentality or agency thereof and
guaranteed fully as to principal, interest and premium, if any, by the United States of America;

(b)  any certificate of deposit issued by a commercial banking institution which is a
member of the Federal Reserve System and which has a combined capital and surplus and undivided
profits of not less than $500,000,000;

() commercinl paper issued by a corporation (other than the General Pariner or any of
their respective Affiliates) organized and existing under the laws of any state within the United States
of America with a rating, at the time as of which any determination thereof is to be made, of “P-1"
{or higher) according to Moody's or “A-I” (or higher) acoording to S&P;

(d  any repurchase agreement which by its terms matures not later than five days from its
date of execution with any bank or trust company organized under the laws of any state of the United
States of America or any national banking association (provided such bank, trust company or
national banking association has a combined capital, surplus and undivided earnings of not less than
$500,000,000) any government bond dealer reporting to, trading with, and recognized as a primary
dealer by the Federal Reserve Bank of New York, which agreement is secured by anyone or more of
the securities described in clause (a) above, so long as such securities shall at all times have a market
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value (exolusive of accrued interest) not less than one hundred three percent (103 %) of the full
amount of the repurchage agreement, dates of maturity not in excess of seven years and shall be
delivered to another state of the United States of America or any national banking association, as
custodian;

(¢)  direct and general obligations of any state of the United States of America, or any
political subdivision thereof the payment of the principal of and interest on which the full faith and
credit of such state or political subdivision is pledged, provided that at the times of their purchase
such obligations are rated, without giving effect to the addition of a “plus” to any rating, in either of
the two highest rating categories by S&P or Moody’s and mature not more than five years after the
date of purchase;

® varisble rate obligations required to be redeemed or purchased by the obligor or its
agent or designee upon demand of the holder thereof secured as to such redemption or purchase
requirement by a liquidity agreement with a corporation and as to the payment of interest and
principal either upon maturity or redemption (other than upon demand by the holder thereof) thereof
by an unconditional credit facility of a corporation, provided that the variable rate obligations
themselves are rated, without giving effect to the addition of a “plus™ to any rating, in the highest
rating categories in respect to its fong term rating, if any, and in either of the two highest categories
in respect to its short tetm rating by either S&P or Moody’s and that the corporations providing the
liquidity agreement and credit facility have, at the date of acquisition of the variable rate abligation
by the company, an outstanding issued of unsecured, uninsured and unguaranteed debt obligations
rated, without giving effeot to the addition of a “plus” to any rating, in either of the two highest rating
categories by cither S&P or Moody’s; and

(8  any Eurodollar certificate of deposit which by its terms matures not later than 30 days
from its date of issuance and which is issued by any bank or trust company organized under the laws
of any state of the United States of America or any national banking association (provided such bank,
trust company, or national banking association has capital and unimpaired surplus of not less than
$500,000,000); and

(h)  shall exclude any of the foregoing which may be issued by any of the Charter
Municipalities,

1.33) Qualifying Facility. “Qualifying Facility” means a small power production or
cogeneration facility that is a qualifying facility under the Public Utility Regulatory Policies Act of

1978 and regulations promulgated thereunder and is a “small power producer” as such term is used in
the Maine Small Power Production Facilities Act,

1.54) Securities Act, “Securities Act” means the Securities Act of 1 933, as amended, and
the regulations promulgated thereunder.

(EP - 00967247 - v2 } . 9



09-@6-'12 15:@5 FROM-PERC PLANT ORRINGTON  2@7-825-4115 T-918 P@11/@49 F-650

1.55) Service. “Service” means the United States Internal Revenue Service.

1.56) S&P. “S&P” means Standard and Poor’s Rating Services, a division of McGraw
Hill.

1.57) Substitute Limited Partner. “Substitute Limited Partner” means a Person who has
become a Substitute Limited Partner pursuant to Section 10.4 of this Agreement.

1.58) Surplus Cash Agreement. “Surplus Cash Agreement™ means the Amended and
Surplus Cash Agreement among the Parinership, Bangor Hydyo-Electric Company and the MRC of
¢ven date herewith, as the same may be amended from time to time, which Agreement describes,
among other things, the understandings of the partics relative to the application of cash to be released
from the Bond Indenture by the Trustee.

1.59) Tax Retum. “Tax Retumn” means the annual Federal income 1ax return of the
Partnership, whether on Form 1065 or such other form as may hercafter be prescribed by the Service.

1.60) TD Bank Loan. “TD Bank Loan” means the loan in the amount of Ten Million One
Hundred and Sixty-Five Thousand Dollars ($10,165,000) made by TD Bank to the Pariership as of
the date of this Agreement for the purpose of refinancing the FAME Bonds.

1.61) Transfer. “Transfer” means a sale, transfer, assignment, hypothecation, or other
disposition of an interest in the Partnership.

1.62) Transferee. “Transferee” means a purchaser, transferee, assignee or pledgee of, or
Person who takes an interest by means of hypothecation in, a Partnership interest.

1.63) Transferor. “Tronsferor” means a seller, assignor or hypothecator of a Partnership
interest.

1.64) USA Encray Share. “USA Energy Share™ means forty-seven and 48,068/100,000
percent (47.48068%) minus the product of the following:

(8)  Any increase in the Municipal Share as provided herein; multiplied times
(b)  The quotient of the following:
(1)  The USA Energy Share; divided by
(2) The sum of the following:
a. The USA Energy Share; plus
b. The PERC Holdings Share.
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1.65) Waste Disposal Agreement, “Waste Disposal Agreement” means each Second
Amended, Restated and Extended Waste Disposal Agreement between the Partnership and an
Amending Charter Municipality as the same may be entered into and amended from time to time.

ARTICLE 2.
THE PARTNERSHIP AND ITS BUSINESS

2.1}  Continyation, The Partners hershy agree to continue the Partnership under the laws of
the State of Maine. The General Partner shall take or cause to be taken alf such further actions as are
appropriate for the Partnership's continuance under the Partnership Act, including any required
filings with the Office of the Secretary of State of the State of Maine.

22) Name of Parinership. The name of the Partnership shall continue to the ““Penobscot
Energy Recovery Company, Limited Partnership.” The Partnership may use the assumed name
“Penobscot Energy Recovery Company, L.P.”

23)  Address of Parmership. The address of the Partnership shall be 100 N. Sixth Street,
Suite 300A, Minneapolis, MN 35403, or such other location as determined by the General Partner.

24)  Purpose. The sole purpose of the Partnership shall be to own, maintain, enhance and
operate the Facility, and to vndertake any and all other acts and things necessary, proper, convenient,
or advisable to effectuate and carry out such purpose.

2.5) Term. The term of the Partnership shal! continue until December 3 1, 2018, unless the
Partnership is sooner dissolved as herein provided or by operation of law.

2.6)  Place of Business. The principal office and place of business of the Partnership shall
be at 29 Industrial Way, Ormington, Maine. The Partnership may also maintain such other offices at
such other places as the General Partner may deem advisable.

2.7}  Addresses of the Parters.

USA Energy Group, LLC
E00 N. Sixth Street

Suite 300A

Minneapolis, MN 55403

PERC Holdings, LL.C
6321 Bury Drive

Suite 13

Eden Prairie, MN 55346
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Equity Charler Municipalities

¢/o Municipal Review Commiittee, Inc.
40 Harlow Street

Bangor, ME 04401-5102

ARTICLE 3.
INVESTMENT OBLIGATIONS

3.1y  Additional Capital Contributions by Equity Charter Municipalities.

(a) Additional Capital Contribution. The Equity Charter Municipalities have the right, in
the sole discretion of the MRC, to make Additional Capital Contributions to the Parinership by
application of Performance Credits pursuant to their purchase rights set forth in their Waste Disposal
Agreements provided that the aggregate amount purchased shall constitute not more than a 5/9th of
all limited partnership interests in the parinership constituting an aggregate 50% interest in the total
capital and profits of the Partnership. The Municipal Share shall be recalculated and become
effective upon each Prepayment Date in accordance with the MRC Allocation Certification. The
Partnership is obligated to use the proceeds of all such Performance Credits as directed by the MRC
and in accordance with the Surplus Cash Agreement to prepay Long Term Debt. Limited partnership
interests acquired from time to time after April 15, 2004 by the Equity Charter Municipalities
pursuant to this Section 3.1 shall be allocated between USA Energy and PERC Holdings in
accordance with their respective L.P. Sharing Ratios and such allocation shall at all times be reflected
in the records of the Partnership.

(b)  Manner of Exercise of Purchase Rights Under Waste Disposal Agreements. Equity
Charter Municipalities, acting through the MRC, may exercise their purchase rights putsuant to the

Waste Disposal Agreements, no more frequently than once per calendar quarter by delivering notice
of exercise to the Managing General Partner.

3.2)  Addijtignal Capital Contributions. Except as provided in this Article 3, the Partners
shall have no right to make any Additional Capital Contributions or loans to the Partnership and the
Partnership shall have no right to make any Partner make a capital contribution or loan to the
Partaership.

3.3) Nolnterest on Capital. No interest shall be paid to any Partner on all or a portion of a
Capital Contribution or on a balance in its Capital Account.

3.4)  Capital Withdrawals and Retumns. Partners shall not have the right to withdraw or
reduce their contributions to the capital of the Partnership except in accordance with this Agreement.

Except as otherwise provided herein, Partners shall not have the right to demand or receive property,
other than cash, in return for their capital contributions or have priority over another Pariner, cither as
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to the return of contribution of capital or as to profits, losses, or distributions, or as to compensation
by way of income.

3.5)  Waiver of Partition Right. The Partners hereby waive and forfeit all rights arising out
of statute or operation of law to seek, bring or maintain in any court an action for partition pertaining
to any asset of the Partnership.

3.6)  Capital Accounts. A Capital Account shall be maintained with respect to each Partner
in accordance with Federal income tax accounting principles and Treasury Regulations Section
1.704-1(b). Each Capitat Account shall be credited with the amount of the cash contribution to the
capital of the Partnership by such Partner, the fair market value of property contributed to the
Partnership by such Partner (net of liabilities assumed with respect to such interest and liabilities to
which such contributed property Is subject), the distributive share of partnership income and gain (or
items thereof) as allocated to such Partner pursuant to Section 4.1 » and the distributive share of
income exempt from tax. Each Capita} Account shall be charged for the amoumt of any loss or
deduction (or items thereof) allocated to such Partner pursuant to Section 4,1, the amount of all
distributions in cash to such Partner pursuant to this Agreement, the fair market value of property
distributed to such Parmer (net of liabilities nssumed with respect to such interest and liabilities to
which such distributed property is subject), and the distributive share of expenditures of the
Partnership described in Section 705(a)(2)(B) of the Code (which share shall be determined in
accordance with the allocable interests in the Partnership). The following rules shall apply in
maintaining Capital Accounts with respect to interests in the Parinership:

(a) A Partner which has more than one interest in the Partnership shall have a single
Capital Account that reflects all such interests, regardless of the class of interests owned by such
Partner (e.g,, general or limited) and regardless of the time or manner in which such interests were
acquired.

(b)  For purposes of this Section 3.6, amounts described in Section 709 of the Code (other
than amounts with respect to which an election is in effect under Section 709(b) of the Code) shall be
treated as described in Section 705(a)(2)(B) of the Code.

(o) If property is distributed by the Partnership, Capital Accounts shall be adjusted as
though such property had been sold on the date of such distribution for its then fair market value, and
any gain or loss on such sale had been allocated in accordance’ with Section 4.1,

(d)  If property is contributed to the Partnership, Capital Accounts shall be adjusted in
accordance with Treasury Regulations Section 1.704-1(b)(2)(iv)(d)(3).

() Capital Accounts shall be adjusted, in accordance with Treasury Regulation Section
1.704-1(6)(2)(iv)(j), to reflect any adjustments to the basis of Partnersh ip property under Section
48(q) of the Code.
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(3] if, in any taxable year, the Partnership has in effect an election under Section 754 of
the Cade, Capital Accounts shall be adjusted in accordance with Treasury Regulations Section 1.704-

1(b)(2)(iv)(m).

37 tional from Genersl Partner and Affiliates. The Partnership may borrow
funds from the General Partner or their Affiliates, provided that no General Partner or Affiliate shall
be obligated to make such loans. Any such loans ("General Partner Loans’) shall be on terms no less
favorable to the Partnership than would be reasonably available to the Partnership from non affiliated
commercial lenders. To the extent General Partner Logns have not been repaid prior to the
determination of Distributable Cash, General Partner Loans shall be repaid as a priority in
accordance with Section 5.1.

ARTICLE 4.

PROFITS AND LOSSES

4.1)  Allgcation of Profits and Losses.
@ G ule.

(1) Al Partnership items of income, gain, loss, deduction, or credit (including
without limitation investment tax credits and accelerated cost recovery
deductions), other than those profits and losses arising from Capital
Transactions, as determined for Federal income tax purposes, shall be
allocated in the same proportion as the Partners share in Net Cash Flow for
the period under Section 5.1(c).

(2)  Notwithstanding the foregoing, in no event shali a loss for any year be
allocated to a Limited Partner to the extent it would cause the aggregate
negative Capital Accounts of the Limited Partners having negative Capital
Accounts (such aggregate to be stated as a positive number) to exceed the
sum of Minimum Gain on the last day of such year. For purposes of this
subparagraph (2), the Capital Accounts of USA Energy shall be deemed to
include only those adjustments made with respect to USA Energy in its
capacity as a Limited Partner.

(3)  Notwithstanding the foregoing, except as provided in subparagraph (ii) above,
in the event any Equity Charter Municipality, as a Limited Parmer,
unexpectedly receives any adjustments, allocations or distributions described
in Treasury Regulations Sections 1,704-1(b)}2)(ii)(d)(4). (5) or (6), then items
of Partnership income and gain shall be specially allocated to such Limited
Partner in an amount and manner sufficient to eliminate as quickly as possible
the Adjusted Deficit Capital Account Balance in such Limited Partner’s
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Capital Account created by such adjustments, allocations, or distributions,
Any special allocations of items of income or gain pursuant to this subsection
shall be taken into account in computing subsequent allocations of other net
profits, net losses and all other items allocated to the Limited Partner pursuant
to Article 4.1 shall, to the extent possible, be equal to the net amount that
would have been allocated to the Limited Partner pursuant to the provisions
of this Article 4.1 had such unexpected adjustments, allocations or
distributions not occurred. “Adjusted Deficlt Capital Account Balance” shall
mean the deficit Capital Account balance of a Limited Partner, if any, as of
the end of the relevant fiscal year of the Partnership, after giving effect to the
following: (A) credit to such Capital Account any amounts the Limited
Partner is obligated to restore pursuant to the penultimate sentence of
Treasury Regulations Section 1.704-1(b)(4)(iv)(f), and (B) debit to such
Capital Account the jtems described in Treasury Regulations Sections 1,704~

1(LY2)END)A), (5) and (6).

{4) Except as provided in subparagraph (ii) above, in the event an Equity Charter
Municipality, as a Limited Partner, has an Adjusted Deficit Balance Capital
Account at the end of any Partnership fiscal year which is in excess of the
sum of (A) the amount such Limited Partner is obligated to restore pursuant
to any provision of this Agreement and (B) the amount such Limited Partner
is decmed to be obligated to restore pursuant to the penultimate sentence of
Treasury Regulations Section 1.704-1(b)(4)(iv)(f), such Limited Partner shall
be specially aliocated items of Partership income and gain in the amount of
such exeess as quickly as possible.

(b) ital ions.

(1) Any net gain realized by the Parmership arising from a Capital Transaction
shall be allocated among the Partners and credited to their Capital Accounts
(after crediting or charging thereto the appropriate portion of all net profits or
net losses of the Partnership for the current vear in accordance with Section
4.1(a) and after distributing all amounts to be distributed to the Partners
pursuant to Article 5 hereof (including the Net Proceeds of Sale or
Refinancing arising out of the Capital Transaction giving rise to the allocation
hereunder) in the following order of priority (in each case, reflecting in the
balance of the Capital Accounts any profit or loss credited or charged, as the
case may be, pursuant to the preceding paragraph):

a. First, if the Capital Account of any Limited Partner has &
negative balance, gain shall first be credited to the Capital
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Accounts of the Limited Partners which have such negative
batances, in proportion to such negative balances, until such
time as the Capital Accounts of all such Limited Pariners
equal zero;

b. Second, if the Capital Account of any General Partner has 2
negative balance, gain shall next be credited to the Capital
Accounts of the General Partner which have such negative
balances, in proportion to such negative balances, until such
time as the Capital Accounts of all such General Pariner equal
zero; and

c. Third, any remaining gain shall be allocated to the Partners in
the proportion in which they share distributions of Net Cash
Flow for the applicable period under Section 5.1(c).

(2)  Net losses included by the Partership arising from Capital
Transactions shall be charged to the Capital Accounts of the Partners (efler crediting
or charging thereto the appropriate portion of all net profits or net losses of the
Partnership for the current year in accordance with Section 4, 1(a) and after
distributing a!l amounts to be distributed for such year pursuant to Article 5) in the
following order of priority:

a. First, loss shall be charged to the Capital Accounts of the
Partners in proportion to and to the extent of the positive
Capital Accounts of the Partners; and

b. Second, the balance of any loss shall be charged in the
proportion in which profits and losses are allocated for the
applicable period under subparagraph (i) paragraph (a) above
without regard to subparagraph (ii) thereof.

42) Restoration of Negative Capital Accounts. Except as may be required by Section
12.3, ar in respect of any negative balance resulting from a distribution in contravention of this
Agreement, at no time during the term of the Partnership shall a Partner with a negative balance in its
Capital Account have any obligation to the Parinership or to another Partner to restore such negative
balance,

43)  Partnership Adjustments. In the event of the Transfer of all or any part of the
Partnership interest of a Partner or upon the death of a Partner (if such Partner is a natural person),
the Partnorship may clect to adjust the basis of Partnership property. Any increase or decrease in the
amount of any item of income, gain, loss, deduction or ‘credit attributable to an adjustment to the
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basis of Partnership assets made pursuant to a valid election under Sections 734, 743 and 754 of the
Code, and pursuent to corresponding provisions of applicable state and local income tax laws, shall
be charged or credited, as the case may be, to those Partners entitled thereto under such laws,

44)  Allocations to Transferred Partnership Interests. Profits, losses, gains, deductions and

credits allocated to a Partnership interest assigned or reissued during a Fiscal Year shall be allocated
to each Person who was the holder of the Partnership interest during such Fiscal Year, in proportion
ta the number of days that each such holder was recognized as the owner of such Partnership interest
during such Fiscal Year or during an interim period in respect of which the books of the Partnesship
shall be closed, as the case may be, or in any other manner required or permitted by the Code and
selected by the General Partner in accordance with this Agreement, without regard to the results of
Partnership operations or the date, amount or recipient of any distributions which may have been
made with respect to such Partnership interest. The effective date of the assignment shall be (a) in the
case of a voluntary assignment, the actual date the assignment as recorded on the books of the
Partnership, or (b} in the case of involuntary assignment, the date of the operative event.

ARTICLE 5.
DISTRIBUTIONS

3.1)  Net Cash Flow. Subject to compliance with each applicable Waste Disposal
Agreement and the Surplus Cash Agreement, the Partnership shail distribute its Net Cash Flow
quarterly a3 follows:

(@)  First, to repay General Partner Loans in accordance with their terms; and

) Second, the balance ten percent (10%) to the General Partner and ninety percent
{90%) to the Limited Partners in accordance with the LP Sharing Ratios. Upon delivery of the
Partnership's annual audit, the allocation of Net Cash Flow for the year covered by the audit shall be
adjusted to accord with the audit, and consistent with the audit, allocations among Partners shall be
prorated for such year on a daily basis. Any credits or debits due to or from any Parther with respect
to such annual period shall be applied or credited to the next distribution of Net Cash Flow, until an
equalization for the audited year has been fislly implemented. Allocations to the Equity Charter
Municipalities shall be in accordance with the MRC Allocation Certification in effect as of each
Prepayment Date.

5.2)  Net Sale or Refinancing Proceeds. The Partnership shall distribute Net Sale or

Refinancing Proceeds within 120 days of the event giving rise to such proceeds in the following
manner:

(a) First, to those Partners having positive Capital Accounts in proportion to such
accounts until such accounts have been reduced to zero; and
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(b) Second, to all Partners in the same manaer as it distributes Net Cash Flow of the
applicable period under Section 5.1.

5.3) Distributions in Kind. Partners shall not be entitled to receive as distributions from
the Partnership any Partnership asset other than money. The General Partner shall not be permitted to
distribute assets to the Limited Partners in kind,

5.4)  Distribution Restrictions. The Partners acknowledge and consent to the provisions of
Long Term Debt which restrict distributions to Partners and agree to abide by such restrictions.

ARTICLE 6.

POWERS, RIGHTS AND) DUTIES OF THE GENERAL PARTNER

6.1)  Management Authority.

(a) Managing General Partner. Subject to the powers of the Committee under clause (f)
of this Section 6.1, the General Partner, acting as Managing General Partner, shall have the full
authority and discretion with respect to the management of the Partnership’s business, and shail have
nll the rights and powers of a General Partner as provided in the Maine Revised Uniform Limited
Partnership Act, 31 M.R.S.A. § 401 et seq., and as otherwise provided by law, and any action taken
by the General Partner shall constitute the act of and serve to bind the Partnership. In dealing with the
Managing General Partner acting on behalf of the Partnership, no Person shall be required to inquire
into it authority to bind the Partnership. Persons dealing with the Partnership are entitled to rety
conclusively upon the power and authority of the Managing General Partner as set forth in this
Agreement.

(»  Powers of Managing General Partner, In furtherance of the purpose of the Partnership

as set forth in Section 2.4 of this Agreement, but subject to the powers of the Committee under clause
(f) of this Section 6.1, the Managing General Partuer is hereby granted the right, power and authority
to do on behalf of the Partnership all things which, in the judgment of the Managing General Partner,
are necessary, proper or desirsble to carry out its duties and responsibilities hercunder, including, but
not limited to the following: from time to time to incur all reasonable expenditures; to employ and
dismiss from employment any and all employees, agents, contractors, brokers, attomeys and
accountants; to create, by grant or otherwise, easements and servitudes; to borrow money on an
unsecured basis; to borrow money in any amouat from any Person including the General Partner and
its Affiliates, on a recourse or nonrecourse basis, and as security therefor to mortgage all or any pert
of the Partnership's property; to renovate, alter, improve the Partnership’s property, repair, raze,
replace or rebuild any building or other improvement on all or any portion of any Partnership
property which is real estate; to purchase or acquire interests in real or personal property; to obtain
refinancings or replacements of any mortgages or other sccurity instraments related in any way to
any Parmership property, and to prepay in whole or in part, refinance, recast, modify, consolidate or
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extend any of the terms of any indebtedness owed by the Partnership or affecting all or any portion of
any Partnership property; to do any and all of the foregoing at such price or amount for cash,
securities or other property and upon such terms as the General Partner deems proper; and to execute,
acknowledge and deliver any and all contracts, agreements or other instruments to effectuate any and
all of the foregoing. A wrltten consent authorizing any of the foregoing nctions and signed by the
General Partner shall be conclusive evidence of the exercise of the authority set forth in this

paragraph (b).

(c) Establishment of the Oversight Committee. The Partners shall establish an Oversight
Committee (the “Committee™), which shall have the power and authority with respect to the

Partnership and the Partnership's business, as provided in paragraph (f) below ot as delegated to the
Managing General Partner pursuant to written policies and directives adopted by the Committee,
Until the establishment of the Committee, the General Pariner shali have full authority and discretion
with respect to management of the Partnership's business and thercafter shall have the authority set
forth herein.

()  Composition of the Oversight Committee: Meetinps. The Committee shall consist of

three members, one member appointed by the General Partner (the “GP Member™), one member
appointed by PERC Holdings (the “PERC Holdings Member”) and one member appointed by MRC
(the “MRC Member”), Such members shall not be entitled to receive any fee, wage or salary from
the Parership for such services, except that the Partnership may reimburse such members for
reasonable expenses incurred in connection with performing Committee duties including, without
limitation, reasonable and verifiable out of-pocket expenses of the Committee members such as
travel, food and lodging. Furthermore, the Partnership shall, upon receipt of an invoice from the
MRC, reimburse the MRC for (i) the reasonable and verifinble out-of-pocket expenses of the MRC
Member’s performing its Commitiee duties, including travel, food and lodging, local transportation
and similar incidental costs, and (ii) the reasonable and verifiable fees and out-of-pocket expenses of
the MRC's technical advisors incurred by the MRC in connection with preparation and support for
Committee meetings. The request for reimbursement of such technical advisors® fees shall be
accompanied by a detailed invoice from such advisors with appropriate documentation and
containing such detail as the Partnership may reasonably request. The Committee shall meet from
time to time upon five days notice from any member to the other members but not less frequently
than quarierly. A prior agenda shall be submitted by the Managing General Partner for each meeting
to the extent reasonably possible, and minutes of each meeting shatl be kept and such minutes shall
be signed by cach member of the Committee. A quorum at any smeeting of the Committee shall
consist of the GP Member and either of the other members. A quorum shall be required for any
meeting of the Committee to be held.

If the meeting is held by telephone, minutes will be prepared and circulated for signature. If the
meeting is held in person, it shall be held at the offices of the Facility, unless all members agreeona
different location, The General Partner shall make members of management of the Facility available
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to the members of the Committee at the time of, or in connection with, the meeting, to discuss current
operations of the Facility and to answer questions. At or in connection with a meeting, or at any other
time during regular business hours of the Facility and upon reasonable advance notice to the General
Partner, any member of the Committee may inspect the Facility and the Partnership records.

The GP Member shall be deemed to hold 50% of the voting power of the Committee, and each other
member shall be deemed to hold 25% of the voting power of the Committee. Any decision of the
Committee shall be binding upon the Partners. Any proposal or matter considered by the Committee
which is not approved by more than 50% of the voting power of the Committee shall be deemed to
have been defeated.

(© ific Powe: Genera) Partner. Without limiting the general powers of the
Managing General Pactner under paragraph (a) above, the General Partner is hereby specifically
directed to (subject to approval of the Comamittee under clause (f) of this Section 6.1):

(1)  develop a program and scope of work for each phase of the Facility's
maintenance and operation;

(2)  approve the Parmership's capital requirements for each phase of the Facility's
maintenance and operation, including any capital and operating budgets and
approve and exccute instruments of debt, contracts and leases, and maintain
bank accounts;

(3)  obtain adequate insurance governing the interests of the parties and the
Partnership and protecting and indemnifying the General Partner and the
members of the Committee and officials and employees of the Partnership for
liability incurred in performing their duties;

(4)  approve any lax policy matters regarding the Partnership;
(5) form an andit committee and appoint auditors;
(6)  approve general accounting methods; and

(7)  execute and deliver such documents and instruments as may be necessary to
effectuate the terms of this Agreement, including, but not limited to, all
documents and instruments relating to the financing for and operation of the
Facility,

® Actions Reserved to Committee. Any action taken in compliance with the directives
of the Committee shall be binding on the Partners. The following items of Partnership business shall
be presented to the Committee for approval or rejection; provided that items (i) through (iv) shall
require the approval of the MRC Member in each case:
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1)  any material change in the nature of the business of the Partnership, or any
material cxpansion or contraction of the Partnership or its business, or any
merger, consolidation or conversion of the Partnership, or any transaction
resulting in a change of control of the Partnership;

(2)  the addition of new Partners (except as provided herein, Charter
Municipalities) or the removal of the General Partner;

(3)  any transaction or other matter in which, in the rezsonable judgment of a
member of the Committee, USA Energy or PERC Holdings has an actual or
potential conflict of interest, it being understood that such a conflict or
potential conflict will be deemed to exist in the event that either USA Energy
or PERC Holdings enters into any transaction relating to assets (including
intellectual property assets) or services in which any of the Partners, or their
members or managers (or the members, managers, partners, shareholders,
officers or directors of its members or managers) have a material interest,
direct or indirect, which is separate and apart from the interest of USA
Energy or PERC Holdings, as the case may be, as a Pariner;

‘4)  any operations and maintenance agreement with respect to the Facility or any
maierial amendment thereof;

(5)  the terms and conditions of any capital or major maintenance project or
contract or agreement pursuant to which the Partnership would expend or
receive $750,000 or more in any Fiscal Year;

(6) the sale, disposition, exchange, lease, morigage, assignment, pledge or other
transfer of or granting a security interest in, any matcrial asset or assets of the
Partnership other than in the ordinary course of business;

) incurrence, renewal, refinancing or payment or other discharge of
indebtedness of the Partnership in excess of $500,000 (except with respect to
the TD Bank Loan as contemplated by this Agreement);

(8  any indemnification by the Partnership of any other person or entity (other
than as provided for in this Agreement), or any guaranty by the Partnership of
any obligation of another person or entity, other than in the ordinary course of
business of the Partnership;

© the reduction of, or proposed addition to, Partnership capital;

(10)  the creation, renegotiation or renewal of major leases relating to significant
property utilized in connection with the operations of the Partnership;

{EP - 00967247 - v2 } 21



68-B6-' 12 15:07 FROM-PERC PLANT ORRINGTON  287-825-4115 T-910 P@23/@45 F-650

(11)  ali capital and operating budgets; and

(12) the adoption of rules and amendments or supplements to such rules
concerning the conduct of the affairs of the Committee;

Provided, however, the prior review, consent or approval of the Committee (or the MRC Member
with respect to items (i) through (iv) above) shall not be required with respect to any revenue or
expenditure expressly contemplated by a budget theretofore submitted and approved pursuant to
clause (xi) of this Section 6.1(f).

(®  Removal and Replacement of Commitiee Members. A Partner, in its sole discretion,
may remove the member of the Commitice previously appointed by such Partner, at any time and

from time to time. Each party shall have the right to fill vacancies occurring in the position occupied
by appointees of such party and may appoint an alternate to serve in the absence of the regular
member appointed by that party.

(h)  Indemnification. The Partership shall indemnify and save harmless the members of
the Committce against all actions, claims, demands, costs and liabilities arising out of the acts, or
failure to act, of any such members within the scope of the Parmership's business; provided,
however, that the sarne were the result of action or inaction of such person which such person, in
pood faith, determined was In the best interests of the Partnership and which course of conduct did
not constitute willfil misconduct on the part of such Committec member.

(i) Devotion of Time; Affiliates. The General Pariner shall devote such time to the
Partnership business as the General Partner determines is necessary to supervise the Partnership's
business and affairs in an efficient manner; but nothing contained in this Agreement shall preclude
the employment, at the expense of the Partnership, of any agent or other third party to operate and
mannge all or any portion of the property, business or operations of the Pattnership, subject to the
control of the General Partner and the powers reserved by the Committee. Subject to Section 6.3 of
this Agreement, Affiliates of the General Partner may be employed by the Partnership to perform any
other services for the Partership as the General Partner determines is necessary.

0)] Other Activities. The General Pariner shall not be required to manage the Partnership
as its sole and exclusive function, and it may have other business interests and may engage in other
activities in addition to those relating to the Partnership. Neither the Partnership nor any Partner
shall have any right by virtue of this Agreement or the Partnership relationship created hereby in or
to such other ventures or activities or to the income or proceeds derived therefrom, and the pursnit of
such ventures shall not be deemed wrongful or improper. Partners and their Affiliates shall not be
obligated to present any particular investment opportunity to the Partnership even if such opportunity
is of a character which, if presented to the Partnership, could be taken by the Partnership, and, each
of them shall have the right to take for its own account (individually or otherwise) or to recommend
1o others any such particular investment opportunity.
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(k)  Compliance with TD Bank Loan. Notwithstanding anything in this Agreement to the
contrary, the General Partner shall not be obligated to take any action that is inconsistent with the
terms and conditions of the TD Bank Loan.

()] Disposition of Partnership Assets. Except as required by law or pursuant to a
dissolution and winding up in accordance with this Agreement, in no event shall the General Partner
have any power to sell, exchange, lease or otherwise transfer all or substantially all of the assets of
the Partnership; provided, however, that this paragraph (1) shall not limit the ability of the General
Partner or the Partnership to enter into or perform all agreements entered into in connection with the
TD Bank Loan, or any authorized replacement financing for the TD Bank Loan.

(m)  Privileged Communications. All of the Partners shall have the right to participate in
the selection and retention of counsel for the Partnership and in discussions and other
comnunications with such counsel. All communications among counsel for the Partnership, the
Partners and the Committee shall be subject to the attorney-client privilege.

6.2) Fiduciary Duties. The General Partner shall have the fiduciary duty to conduct the
affairs of the Partnership for the exclusive benefit of the Partnership and in accordance with the
provisions of applicable law and to use ail Partership funds and assets in the best interests of the
Partnership. Except as otherwise required by the TD Bank Loan or other Pattnership borrowings, all
funds of the Partnership shall be invested only in Qualified Investments or deposited in the name of
the Parinership in separate interest-bearing accounts in a federally insured bank or savings and loan
association. The Managing General Partner shall have full authority on behalf of the Partnership to
adopt such resolutions as may be required by any such bank or savings and loan association for the
operation of such account, to make deposits and withdrawals from such sccount, to make and execute
the checks, drafts, notes and other instruments representing funds of the Partnership in such account,
and to take any and all such other action as may be necessary or appropriate in connection with the
operation of such account,

6.3) usiness with Affiliates, Associates. The General Partner shall not canse the
Partnership to transact any business with the General Partner, collectively or individually, or an
Affiliate or Associate thereof, for goods or services in connection with the conduct of the
Partnership’s buginess, except that such transaction may be effected if the transaction is on terms no
less favorable to the Partnership than would be available in a bona fide arm's length transaction with
an unaffiliated Person.

6.4) Compensation. In consideration of the menagement services to be performed by the
General Partner, the Partnership shall pay to the General Pariner the Management Fee, Paymonts of
the Management Fee shall be made quarterly during the remaining term of the Parinership. The
Partners acknowledge that the Management Fee is a guaranteed payment within the meaning of
Section 707(c) of the Code and furthermore is not to be treated as a distribution under Article 5 for
any purpose.
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6.5) Reimbursgment. The Portnership shall reimburse the General Partner for the cost of
goods, materials and services used for or by the Partnership. The Generai Partner shall not be
reimbursed by the Partnership for any indirect expenses incurred in performing services for the
Partnership, such as officers’ salaries, rent, utilitics and other overhead items. The Partnership shall,
however, reimburse the General Partner for (a) out of pocket expenses and overhead in connection
with operating the Facility and (b) services which could be performed directly for the Partnership by
independent partics, such as legal, accounting, duplicating and other similar services. Such amounts
charged to the Parmership shall not exceed the lesser of (a) the actual cost of such services to the
patty providing them or (b) the amount which the Partnership would be required to pay to
independent parties for comparable services, Each such payment and seimbursement of expenses
pursuant to this Section 6.5 shall be made prior to any distributions under Article 5.

6.6) Establishment of Reserves.

(8  The Managing General Partner shall establish such reserve funds as may be required
by the TD Bank Loan, or upon any authorized refinancing of the TD Bank Loan, and shall cause to
be deposited therein such amounts as may be so required.

()  Pursuant to the terms of this Agreement, the Managing General Partner may from
time to time eatablish such reserves for the Parinership as it deems reasonable and necessary.

6.7)  Restriction on Increasing the Stream of Benefits. Notwithstanding anything in this
Agreement to the contrary, without the approval of USA Energy, neither the General Partner nor the

Committee shall have the authority to enter into any contract or to take any action with respect to the
approva ot disapproval of any budget or extraordinary expenditure which causes any of the benefits
of the Partnership to be transferred, or paid to or for the benefit of any electric utility company that is
directly or indirectly an owner of any of the interests in the Partnership.

ARTICLE 7.
REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE PARTNERS

7.1) epr tions, Warranties and Coyenants GY. USA Energy hereby
represents and wairants to and covenants with the Partnership and the Partners as follows:

(8)  Organization. USA Energy is a limited liability company duly formed, validly
existing and in good standing under the laws of the State of Minnesota and it is or will be duly
qualified 10 operate as a foreign corporation and to own its assets and properties and to carry on its
buslness in the other jurisdictions where it owns or leases or will own or lease such assets or
properties or carries on or will carry on such business, cxcept where the failure to so qualify would
not have a material adverse effect on the results of operations or financial condition of Partnership.
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(b)  Authorization: No Conflicts. The execution, delivery and performance by USA
Energy of this Agreement (i) has been duly authorized by all necessary limited liability company
action, (ii) does not contravene any material provision of any indenture, agreement or other
instrument to which USA Energy Is a party, or by which USA Energy or any of its properties are
bound and (iii) is not and will not conflict with, result in a breach of or constitute (with notice or
lapse of time or both) a default under any such indenture, agreement or other instrument.

(c) Validity. This Agreement has been duly authorized, executed and delivered by USA
Energy and constitutes the legal, valid and binding obligation of USA Energy, enforceable against
USA Energy in accordance with its terms, except insofar as enforcement may be limited by
bankruptcy, insolvency and other similar laws affecting the enforcement of creditors’ rights generally
and by moratorium laws from time to time in effect and general equitable principles.

(d)  No Viglation of Law, The execution, delivery and performance by USA Energy of
this Agreement does not violate any provision of any law, rule, regulation, order, writ, judgment,
decree, determination or award presently in effect having applicability to the Partnership or USA
Energy, except those the violation of which would not have a material adverse effect on the
Parmership or USA Energy.

(¢)  Pending or Threatened Litigation. There are no actions, suits or proceedings pending
or, to its knowledge, threatenied against USA Energy in any court or by or before any governmental

department, agency or instrumentality or any arbitrator, in which there is a reasonable possibility of
an adverse decision which could materially and adversely affect the business, operations, properties,
assets or condition (financial or otherwise) of USA Energy, or the ability of USA Energy to perform
its obligations under this Agreement.

(3] Utility. USA Energy is not an electric utility nor is it an Affiliate of an electric utility
within the meaning of the Federal Power Act and is not subject to regulation as such.

(2)  Taxes. Al United States Federal income tax returns and all other tax retyrns or
reports (Federal, state, local or foreign) which are required to be filed with respect to or by USA
Energy have been filed as required, or the time for filing appropriately extended, and all taxes shown
to be due on such returns or reports or pursuant to any assessment received by USA Energy in
respect thereof have been paid, other than assessments, the applicability, validity or amount of which
is being diligently contested in good faith by appropriate proceedings and as to which adequate
reserves have been set aside on the books of USA Energy in accordance with GAAP with respect to
such assessment. The charges, accruals and reserves on the baoks of USA Energy in respect of taxes
or other governmental charges are adequate and have been made in accordance with GAAP,

(h)  Disclosure. To the best knowledge of USA Energy, after due inquiry, all factual
information (taken as a whole) heretofore or contemporaneously furnished by ot on behalf of the
Partnership or USA Energy in writing to the Equity Charter Municipalities for purposes of or in
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comnection with the Facility was true and accurate in all material respects on the date as of which
such information was dated or certified and was not incomplete by omitting to state any material fact
necessary to make such information not misleading at such time.

(i) Net Worth. USA Energy has as of the date hereof a net worth of not less than
$1,750,000.

6] Notice of Default. USA Energy shall forward to the Partners a copy of any notice
received by USA Energy of any defanit under any agreement or instrument to which the Partnership
is a party or by which it is bound.

(k)  Partnership Status. USA Energy will not knowingly take any action that would cause
the Partnership to be treated for Federal income tax purposes other than as a partmership taxable
under Subchapter K of the Code as in effect on the date hereof.

()] Qualifving Faciljty Status. USA Energy covenants that during the term of this
Agreement it will not, voluntarily or involuntarily, accomplish or undergo any change in ownership
or structure which would cause it to become a public utitity or an Affiliate of a public utility.

72  Representations, Warranties and Covenants of PERC Holdings. PERC Holdings
hereby represents and warrants to and covenants with the Partnership and the Partners as follows:

(@)  Organization. PERC Holdings is a limited liability company duly formed, validly
existing and in good standing under the laws of the State of Minnesota and it is or will be duly
qualified to operate as a foreign corporation and to own its assets and propertics and to carry on its
business in the other jurisdictions where it owns or leases or will own or lease such assets or
properties or carries on or will carry on such business, except where the failure to so qualify wouid
not have a material adverse effect on the results of operations or financial condition of Partnership.

(b)  Authorization; No Conflicts. The execution, delivery and performance by PERC
Holdings of this Agreement (i) has been duly suthorized by all necessary corporate action, (if) does
not contravene any material provision of any indenture, agreement or other instrument to which
PERC Holdings is a party, or by which PERC Holdings or any of its properties are bound and (jii) is
not and will not conflict with, result in a breach of or constitute (with notice or lapse of time or both)
a defanlt under any such indenture, agreement or other instrument.

(c) Validity. This Agreement has been duly authorized, executed and delivered by PERC
Holdings and constitutes the legal, valid and binding obligation of PERC Holdings, enforceable
apainst PERC Holdings in accordance with its terms, except insofer as enforcement may be limited
by bankruptcy, insolvency and other similar laws affecting the enforcement of creditors’ rights
generally and by moratorium laws from time to time in effect and general equitable principles,
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(d  NoViolation of Law. The execution, delivery and performance by PERC Holdings of
this Agreement does not violate any provision of any law, rule, regulation, order, writ, judgment,
decree, determination or award presently in effect having applicability to the Partnership or PERC
Holdings, except those the violation of which would not have a material adverse effect on the
Partnership or PERC Holdings.

()  Pending or Threatened Litigation. There are no actions, suits or proceedings pending
or, to its knowledge, threatened against PERC Holdings in any court or by or before any
governmental department, agency or instrumentality or any arbitrator, in which there is a reasonable
possibility of an adverse decision which could materially and adversely affect the business,
operations, properties, assets or condition (financial or otherwise) of PERC Holdings, or the ability of
PERC Holdings to perform its obligations under this Agreement.

§3)] Utility. PERC Holdings is not an electric utility nor is it an Affiliate of an electric
utility within the meaning of the Federal Power Act and is not subject to regulation as such.

(®) Taxes. All United Stmtes Federal income tax returns and all other tax returns or
reports (Federal, state, local or foreign) which are required to be filed with respect to or by PERC
Holdings have been filed as required, or the time for filing appropriately extended, and all taxes
shown to be due on such retumns or reports or pursuant to any assessment received by PERC
Holdings in respect thereof have been paid, other than assessments, the applicability, validity or
amount of which is being diligently contested in good faith by appropriate proceedings and as to
which adequate reserves have been set aside on the books of PERC Holdings in accordance with
GAAP with respect to such assessment. The charges, aceruals and reserves on the books of PERC
Holdings in respect of taxes or other governmental charges are adequate and have been made in
accordance with GAAP.

(h)  Disclosure, To the best knowledge of PERC Holdings, after due inquiry, all factual
information (taken as & whole) herctofore or contemporancously furnished by or on behalf of the
Parinership or PERC Holdings in writing to the Equity Charter Municipalities for purposes of or in
connection with the Facility was true and accurate in all material respects on the date as of which
such information was dated or certified and was not incomplete by omitting to state any material fact
necessary to make such information not misleading at such time.

(i) Notice of Default. PERC Holdings shall forward to the Partners a copy of any notice
received by PERC Holdings of any default under any agreement or instrument to which the
Partnership is a party or by which it is bound.

) Partnership Statug. PERC Holdings’ will not knowingly take any action that would
cause the Partnership to be treated for Federal income tax purposes other than &s a partnership
taxable under Subchapter K of the Code as in effect on the date hereof,
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(k)  Qualifying Facility Status. PERC Holdings covenants that during the term of this
Agreement it will not, voluntarily or involuntarily, accomplish or undergo any change in ownership
or structure which wonld cause it to become a public utility or an Affiliate of a public utility.

73)  Representations, Wasranties and Covenants of Equity Charter Municipalities. The
MRC, on behalf of the Equity Charter Municipalities, hereby represents, warrants and covenants with

the Partnership and the Partners as follows:

(a) Authorization. The execution, delivery and performance by MRC on behalf of the
Equity Charter Municipalities of this Agreement (i) has been duly authorized by all necessary public
or private action of such Equity Charter Mun icipality (ii) does not contravene any material provision
of any agreement or other instrument to which such Equity Charter Municipality is a party or by
which such Equity Charter Municipality or any of its propesties are bound and (jii) docs not and will
not conflict with, result in a breach of, or constitute (with lapse or notice of time or both) a defauit
under any agreement or other instrument binding on such Equity Charter Municipality.

(b)  Validity. This Agreement has been duly authorized by each Equity Charter
Municipality and duly executed and delivered by MRC on behalf of each of the Equity Charter
Maunicipalities and constitutes the legal, valid and binding obligation of each Equity Charter
Municipality, enforceable against each Equity Charter Municipality in accordance with its terms,
except insofar as enforcement may be limited by bankruptcy, insolvency and other similar laws
affecting the enforcement of creditors’ rights generally and by moratorium laws froro time to time in
effect and general equity principles.

© No Violation of Law. The execution, delivery and performance by MRC on behalf of
cach of the Equity Charter Municipalitics of this Agreement does not violate any provision of any
law, rule, regulation, order, writ, judgment, decree, determination or award presently in effect having
applicability to the Parmership or Equity Charter Municipality, except those the violation of which
would not have a material adverse effect on the Partership or such Equity Chaster Municipality.

(d) ualifving Facility Status, MRC is not an clectric utility nor is it an Affiliate of an
electric utility within the mean of the Federal Power Act and is not subject to regulation as such,

ARTICLES 8.
INDEMNIFICATION
8.1) Indemnity for Acts and Omisstons,

(8)  The Genera! Partner shall be indemnified and held harmless by the Partnership from
and against any and all reasonable attorneys’ fees, claims, demands, liabilities, costs, damages and
causes of action arising out of or incidental to its management or administration of the affairs of the
Partnership; provided, however, that the same were the result of action or inaction of the General
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Partner which it, in good faith, determined was In the best interests of the Partmership and which
course of conduct did not constitute gross negligence or willful misconduct on the part of the General
Partner or breach of any representation, warranty or covenant of the General Partner under Article 7;
provided further, however, that all claims for indemnification made by the General Partner under this
paragraph (a) shall be made only against and shall be limited to the assets of the Partnership, and the
General Parmer shall have no recourse against the other Partners with respect to such claims.

(b)  Each of the Limited Partners shall be indemnified and held harmless by the
Partnership from and against any and all reasonable attorneys’ fees, claims, demands, liabilities and
costs, damages and causes of action arising out of or incidental to the affairs of the Partnership,
provided, however, that the same were the result of action or inaction of such Limited Partner which
it, in good faith, determined was in the best interests of the Partnership and which course of conduct
did not constitute gross negligence or willfisl misconduct on the part of such Limited Partner a breach
of any of its representations, warrantics or covenants or those made on its behalf under Article 7;
provided further, however, that all claims for indemnification made by the Limited Partners under
this paragraph (b) shall be made only against and shall be limited to the assets of the Partnership and
the Limited Purtners shall have no recousse against the General Parmer with respect to such claims.

(¢) Indemnifications nuthorized under this Section 8.1 shall include payment of
reasonable attorneys’ fees or other expenses incurred in connection with scitlement or in any legal
proceeding, claims or demands and the removal of any liens affecting any property of the indemnitee.
Such indemnification rights shall be cumulative of, and in addition to, any and all rights, remedies
and recourses to which a Partner or the Partnership shall be entitled, whether or not pursuant to the
provisions of this Agreement, af law or inequity. Payment obligations of the Partnership under this
Section 8.1 shall be junior in right of payment to the prior payment in full of all obligations under the
FAME Bonds.

ARTICLE 9.

RIGHTS AND OBLIGATIONS OF THE
LIMITED PARTNERS AND 2018 PURCHASE OFTION

9.1)  No Control by the Limited Partners. The Limited Pariners, in their capacity as
Limited Partners, shall not take part in the contral of and shall not take part in the management of the
Partnership’s business and shall have no right or authority to act for or to bind the Partnership.

92) Limitation on Liability. Except as required by Asticle 3 or by Section 12,3, a Limited
Partner shall not have any liability to contribute money to the Partnership, shail not be personally
liable for any obligations of the Partnership, and shall not be obligated to make loans to the
Partnership. Nothing else set forth in this Agreement, in any other document and nothing arising
from any transaction contemplated by any of the foregoing agreements, shall in any way remove,
diminish or affect this limitation of liability.
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9.3) 2018 Parchase Option. Commencing on March 31, 2018 and terminating on
December 31, 2018, the Amending Charter Municipalities, or anyone or more of Amending Charter
Municipalities (provided they continue as parties to Waste Disposal Agreements with the Partnership
as of that date) have the right to elect to purchase all of the inferests in the Partnership other than
those already owed by the Equity Charter Municipalities for purchase price equal to the then fair
market value of such interests. Upon exercise of this option, (which shall be by written notice to the
Partnership) the Purchasing Municipalities shall, within 60 days after such notice, deliver to the
Partnership the full amount of the purchase price and the Partnership shall, in turn, use the entire
purchase price to redeem all of the Partnership interests (both general and limited partnership
interests) of the then existing Partners, excluding Equity Charter Municipalities. Upon the effective
date of such redemption, (i) notwithstanding any restrictions under Article 11 of the Partnership
Agreement, the existing General Partner shall withdraw from the Partnership, (if) MRC, or another
person designated by MRC, shall be admitted to the Partnership as the Partmership’s new sole
General Partner on such terms and conditions as the MRC deems appropriate in its sole discretion,
(iiii) the Equity Charter Municipalities shall remain Limited Partners of the Partnership, and (iv) the
Purchasing Municipalities shall be admitied as Limited Partners of the Partnership, with such
proportionate interests as the MRC shali determine is fair and equitable.

For purposes of the foregoing, fair market value shall be determined of as follows: On or
before February 1, 2018, the Amending Charter Municipalities (as a group) and the General Pastner
(as a group) shall cach select an investment bank or otherwise qualified appraiser to appraise the
Partnership interests held by all Partners other than the Equity Charter Municipalitics. Each appraiser
selected shall submit its written appraisal within thirty days of its selection, If the two appraisals are
within ten percent of each other, the fair market value for the interest shall be the average of the two
values. If the two values differ by more than ten percent, the two appraisers selected shall jointly
appoint a third appraiser, such appointment to be made no later than March 15, 2018. The third
appraiser shall determine which of the first appraisals more accurately reflects the fair market value
of the interests to be redeemed and that appraisai shall be the fair market valve of the interests and
shall be binding on the General Partner and thc Amending Charter Municipalities for all purposes
under this section.

If the purchase option is not exercised by the Amending Charter Municipalities within the
period specified, the option shall terminate and be of no further force and effect. Each of the Partners
agrees to execute and deliver any and all documents reasonably deemed necessary or appropriate 1o
give effect to any exercise of this purchase option. The distribution by the Partnership to the then
existing Partners in redemption of their Partnership interests shall be made to the terminating
Partners in accordance with Section 5.2 of the Partnership Agreement as if the distributions were
proceeds from a sale or refinancing.
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ARTICLE 10.
TRANSFER OF LIMITED PARTNERSRHIP INTERESTS

10.1) Prohibited Transfers, The Limited Partners may not Transfer or otherwise encumber
their interest in the Pastnership or any part thereof in any way whatsoever except as permitted in this
Article 10, and any such Transfer or encumbrance in violation of this Article 10 shall be aull and
void as against the Partnership, except as otherwise pravided by law.

10.2) Permitted Transfers by Limited Partners. Subject to compliance with the TD Bank
Loan and to any requirements of this Agreement, USA Energy and PERC Holdings may transfer
their interests as a Limited Partner at any time. An Equity Charter Munioipality mnay transfer all or
any part of its interest in the Partnership (but only if the Transferor shall not then be in material
default under this Agreement), provided that:

(8)  Any Transferee shall take such interest subject to the terms, provisions and conditions
of this Agreement and shall acknowledge its acceptance of this Agreement by exccuting and
delivering to the remaining Partners an instrument in form satisfactory to said Partners whereby such
Transferce assumes and agrees to be bound by all the terms, provisions and conditions here6f and to
become, in the place of the transferring Equity Charter Municipality, a Partner for all purposes herein
(although in connection with such transferee’s assumption of obligations hereunder, such Transferee
shall be entitled to the benefit of any limitation upon the liability of the Transferor hereunder).

(b)  Such Transfer must be for cash consideration, and ali costs to the Partnership of such
Transfer shall be paid by the Transferee or Transferor.

(c) The General Pariner shall have Consented to the Transfer, which Consent may be
granted or withheld in its sole discretion. The Parmers acknowledge that it is the General Partner’s
intent that it will not Consent to the transfer of any Limited Partnership interest held by an Equity
Charter Municipality unless the transfer is to another Equity Charter Munioipality,

10.3) Right of First Refusal. Prior to the Transfer of a limited parinership interest by a
Limited Partner (the “Assigning Limited Pariner™) to any other Person, the remaining Limited
Partners shall have the option to purchase all (but not less than all) of the limited partmership interests
of the Assigning Limited Partmer to be transferred to such Person as set forth in this Section 10.3.
Prior to & Transfer of a limited partnership interest, the Assigning Limited Partner shall deliver to the
Partnership and the remaining Limited Partners a written notice setting forth the following:

(a) An offer to the remaining Limited Partners to sell the limited partnership interests of
the Assigning Limited Partner. Such offer shall be subject to the terms and conditions set forth in the
written notice and shall include a statement of the address to which notice of acceptance may be sent,
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(b)  Any notice provided pursuant to this Section 10.3 shall include a statement
identifying the Person to whom the limited partnership interest is proposed to be transferred and shall
contain all of the material terms and conditions of the proposed Transfer of the limited partnership
interest by the Assigning Limited Partner including, without limitation, the amount of the purchase
price, the date and manner of the payment thereof, the terms of any security, piedge, lien or other
encumbrance, and copies of any documentation related thereto,

(¢)  The purchase price for the limited partnership interests of the Assigning Limited
Partner that are to be subject to the proposed sale (the “Offered Partnership Interest™) shall be equal
to the price at which the Offering Limitcd Partner proposes to Transfer the Offered Partnership
Interest to the third Person as described in the written notice.

(d)  The remaining Limited Partners shall have the right to purchase all (but not less than
all) of the Offered Partnership Intercst within one hundred eighty (1 80) days after delivery of the
written notice to the Partership and the remaining Limited Partners. If more than one (1) of the
remaining Limited Partners desire to purchase the Offercd Partnership Interest, the Offercd
Partnership Interest shall be allocated among the remaining Limited Partners in any manner the
remaining Limited Partners agree. If the remaining Limited Partners cannot agree on such allocation
within ten (10) days after receiving written notice from the Assigning Limited Partner, then the
Offered Partnership Interest shall be allocated between the remaining Limited Partners in proportion
to the remaining Limited Partner’s limited pastnership interests. If the remaining Limited Partners do
not elect to purchase all of the Offered Partnership Interest, or if the closing does not occur within the
one hundred eighty (180) day period through no fault of the Assigning Limited Partner, the
Assigning Limited Partner may then sel} the Offered Partnership Interest to the third Person referred
to in the written notice within thirty (30) days after the expiration of such one hundred eighty (180)
day period, subject to the same terms and conditions set forth in the written nolice, unless the Offered
Partnership Interest is first reoffered to the remaining Limited Partners thig Section 10.3.

10.4) Substitute Limited Partner. If a Transfercc of a Limited Parmership interest does not
become a Substitute Limited Partner puesuant to this Scction 10.4, the Partnership shall not recognize
the Transfer end the Transferee shall hot have any rights to require any information on account of the
Partnership’s business, inspect the Partnership’s books, receive distributions, or vote on Partnership
matters. A Transferee of the whole or any part of a Limited Partnership interest shall have the right to
become a Substitute Limited Parmer in place of its Transferor only if all of the following conditions
are satisficd:

(@) afully executed and acknowledged written instrument of assignment has been filed
with the Partnership setting forth a statement of the intention of the Transferor that the Transferee
become a Substitute Limited Partner in its place;

{b) the Transferee exccutes, adopts and acknowledges this Agreement and agrees to
assume all the obligations of its Transferor, and
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(c)  any reasonable costs to the Partnership of the Transfer shall have been paid to the
Partnership.

10.5) Involuntary Withdrawal by the Limited Partner.

(a) Upon the Bankruptcy, dissolution or other cessation of existence of 2 Limited
Partner which is not a natural person, the authorized representative of such entity shall have all the
rights of a Partner for the purpose of effecting the orderly winding up and disposition of the business
of such entity and such power as such entity possessed to designate a successor as 2 Transferee of its
Partnership interest and to join with such Transferee in making application to substitute such
Transferee as a Substitute Limited Pariner.

(b)  Notwithstanding the foregoing, in the event that an Equity Charter Municipality
undergoes dissolution, the MRC shall have the right to re-assign the limited partnership interests of
such Equity Charter Municipality to another Equity Charter Municipality or other successor public
sector entity responsible for providing public services in the geographic area formerly constituting
the municipality, Any such transfer shall not be subject to the right of first refusal described in this
Article X provided that, as a condition of such assignment, the assignee shall execute, adopt and
acknowledge this Agreement and agree to assumo all the obligations hereunder of its transferor.

(¢)  The death, Bankruptey, disability or legal incapacity of a Limited Partner shall not
dissolve or terminate the Partnership.

ARTICLE 11.
WITHDRAWAL OF A GENERAL PARTNER

11.1) Assignment or Withdrawsl by a General Partner. A General Partner may not Transfer
its interest us a General Partner, in whole or in part, or withdraw from the Partnership, except as
permitted by this Article 11.

11.2) Voluntary Assignment or Withdrawal of the General Partaer. Subject to compliance
with the TD Bank Loan, the General Partner may at any time sell, assign or transfer any or all of its

interest as a General Partner to any entity under common control with the General Partner. In
addition, upon giving 120 days’ notice to the MRC and PERC Holdings, and to the right of first
refusal st forth in Section 5 below, the General Partner may sell, transfer or assign its interest to a
noncontrolled third Person if:

(a) the Person agreed to serve as successor General Partner;
(b)  the Person has satisfied the terms and conditions st forth in Section 11.4; and
(¢) the substimtion of such Person will not cause the Partnership to losc its status as a

limited partnership for Federal income tax purposes.
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11.3) Removal of the General Partner.

(8)  Inthe event that the General Partner has materially breached this Agreement, it will
have the right to cure such breach within thirty (30) days afier receiving a written notice of the
breach. If such breach cannot reasonably be cured in such period, it shall have time to commence
efforts to cure and diligently pursue such cure. If it fails to do so, the MRC and PERC Holdings may
either (i) remove the General Partner and name another Person as General Parter in accordance with
Section 11.4 or (ii) dissolve, wind up and liquidate the Partnership as provided in Article 12 below.

(b)  Inthe event that the Partmership is continued, the General Partner’s Partnership
interest shall be converted to that of a Limited Partner, it shall receive allocations under Article 4 and
distributions under Article 5 as if it had remained a General Pariner, and it shall continue to have all
the benefits of a Limited Partner.

© Any dispute that may arise regarding an alleged breach or failure to cure described in
subsection (a) above shall be submitted to arbitration pursuant to Section 14.14 or, if it is not subject
1o arbitration, shall be submitted for determination to a court of competent jurisdiction. In either such
cvent, the General Partner may be remaved only upon issuance of a final and nonappealable order of
the arbitrators or the court, as the case may be,

11.4) Successor General Partner. A Person shall be admitied a successor General Partner
only if the following terms and couditions are satisfied:

(a) the admission of such Person shalt have been consented to by the MRC and PERC
Holdings which consent shall not be unreasonably withheld;

(b)  the Person shall have accepted and agreed to be bound by all the terms and provisions
of this Agreement by exeouting a counterpart thereof and such other documents or instruments as
may be required or appropriate in order to eflect the admission of such Person as a General Partner;

() a cettificate evidencing the admission of such Person as a General Partner shall have
been filed for recordation in accordance with the Partnership Act;

(d)  if the successor General Partner is a corporation or a limited liability company, it
shall have provided counsel for the Partnership with a certified copy of a resolution of its Board of
Directors, managers or members, as appropriate, authorizing it to become 2 General Partner; and

(€)  none of the actions taken in connection with such transfer or admission will have a
material adverse tax effect upon the Partership.

i1.5) RightofFir sal, Prior to the Transfer of a general parinership interest by the
General Partner to a noncontrolled Person, as defined in Section 11.2 above, the General Partner
shall offer to the MRC on behalf of the Equity Charter Municipalities the option to purchase all (but
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not less than all) of the general partnership interest to be assigned to such Person. Prior to a Transfer
of a general parmership interest, the General Partner shall deliver to the MRC a written notice setting
forth the following:

(8)  An offer to the Equity Charter Municipalities to purchase the general partnership
interest of the General Partner. Such offer shall be subject to the terms and conditions set forth in the
written notice and shall Include a statement of the address to which notice of acceptance may be sent.

(b)  Any notice provided pursuant to this Section 11.5 shall include a statement
identifying the Person to whom the general partnership interest is proposed to be transferred and shall
contain all of the material terms and conditions of the praposed Transfer including, without
limitation, the amount of the purchase price, the date and manner of the payment thereof, the terms of
any security, pledge. lien or other encumbrance, and copies of any documentation related thersto.

(c) The purchase price for the general partnership interest that is to be subject to the
proposed transfer sale (the “Offered General Partnership Interest”} shall be cqual to the price at
which the General Partner proposes to Transfer the Offered General Partnership Interest to the third
Person as described in the written notice,

(d)  The Bquity Charter Municipalities shall have the right to purchase all (but not less
than afl) of the Offered General Partnership ¥nterest within one hundred eighty (180) days after
delivery of the written notice to the MRC in such relative proportions as the MRC may direct.

11.6) Pledge of Interest. Nothing contained in this Agreement shall prohibit any Partner
from assigning or pledging as collateral its economic interest as a Limited or General Partner in the
Partnership provided, however, that such partnership interest shall continue to be subject to the terms,
conditions, restrictions and limitations of this Agreement and snch partnership interests shall be
subject to compliance with this Agreement.

ARTICLE 12,
DISSOLUTION AND WINDING UP AFFAIRS

12,1) Dissolution, No Partner shall cause a voluntary dissolation of the Partnership. No act,
thing, occurrence, event or circumstance shall cause or result in the dissolution of the Partnership.
except that the Partnership shall dissoive and terminate upon the happening of any one of the
following Dissolution Events, unless within 30 days of any such Dissolution Event, USA Energy,
PERC Holdings and the MRC on behalf of the Equity Charter Municipalities shall decide by written
agreement to continue the business of the Partnership:

(a)  The determination by USA Energy, PERC Holdings and the MRC (or their
successors) that the Partnership should be dissolved, in accordance with, state law;
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(o)  The determination by USA Encrgy, PERC Holdings and the MRC (or their
suceessors) that the Partnership should be dissolved, in accordance with state law;

(¢)  The sale of all of the Partnership’s property; or

(d)  The expiration of the term of the Partnership pursuant to Section 2.5 of this
Agreement.

12.2) Winding Up, In the event of the dissolution of the Partnership for any reason, the
Liquidator shall be the General Pariner. However, if the Dissolution Event shall be the Bankruptcy of
all of the General Partner or the cessation of all of the General Partner to exist as legal entities, with
its consent, the MRC shall serve as the Liquidator. The Liquidator however selected, shall commence
to wind up the affairs of the Partnership and to liquidate its investments. The proceeds of such
liquidation shall be applied and distributed as set forth in Section 12.3. The Partners shall continue to
share profits and losses, gain or loss on sale or disposition of Partmership property, Net Cash Flow,
and Net Sale or Refinancing Proceeds during the period of winding up in the same manner and
proportion as before the dissolution. The Partner or Partners obligated to wind up the affairs of the
Partnership shall have full right and unlimited discretion to manage the business of the Partnership
during the winding up period and to determine in good faith the time, manner and terms of any sale
or sales of Partnership property pursuant to such liquidation,

12.3) Distributions Upan Dissolution and Termination. After all liabilities and obligations
of the Partnership, including all expenses of liquidation, shall have been paid or provided for

(whether by such reserve as the Liquidator shall deem appropriate or otherwise), and all items of
gain, loss, deduction and credit shall have been allocated in accordance with Article 4, and after any
distributions of Net Cash Flow and Net Sale or Refinancing Proceeds pursuant to Sections 5.1 and
5.2, any proceeds from the liquidation of the Partnership shall be distributed to the Partners with
positive Capital Account balances in proportion to such Capitat Account balances within the period
as may be required pursuant to Treasury Regulation Section 1.704-1(bX)(i)()X(1). Any Partner, other
than an Equity Charter Municipality and PERC Holdings, with a deficit in its Capital Account
following the complete distribution of the liquidation proceeds win be required to restore the amount
of such deficit to the Parinership within the period as may be required pursuant to Treasury
Regulation Section 1.704-1(b)(2)(E)(1)(1), which amonnt will be paid rust to creditors and the
remaining balance, if any, will be distributed to the Partners in proportion to the Partners’ Capital
Account balances.

ARTICLE 13.
ACCOUNTING AND REPORTS

13.1) Books and Records. The General Partner shall maintain or cause to be maintained at
the office of the Partnership this Agreement and all amendments thereto and full and accurate books
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of the Partership showing all receipts and expenditures, assets and liabilities, profits and losses, and
all other books, records and information required by the Partnership Act as necessary for recording
the Partnership’s business and affairs. The Partnership's books and records shall be maintained on an
accrual basis in accordance with GAAP. Such documents, books and records shall be maintained at
such office until five years after the termination and liquidation of the Partnership. All Partners and
their dyly authorized representatives shall have the right to inspect and copy at their expense during
reasonable business hours at the Facility all of the Partnership’s books and records, including books
and records necessary to enable a Partner to defend any tax audit or related proceeding.

13.2) Repors to Partners.

(a) Within 45 days after the end of each fiscal quarter, the General Partner shall send to
the Limited Partners an unaudited closing balance sheet as of the end of such fiscal quarterand a
statement of operations for such fiscal quarter.

(b)  Within 45 days afier the end of the second and fourth fiscal quarter of cach year, the
General Parter shall send to the Limited Partners & written discussion of recent operations of the
Partnership and any recent developments in the business of the Partnership or other matters of .
management interest.

{c) By each April 1, the General Partner shall provide to the Limited Partners audited
financial statements examined by the Independent Accountant, inctuding the balance sheet of the
Parinership as of the end of the preceding Fiscal Year and related statements of income, Partners’
capital and changes in financial position for the Fiscal Year (prepared on a basis disclosing cash
flow), accompanied by a report of the Independent Accountant stating that such financial statements
have been prepared in acoordance with GAAP applied on a consistent basis.

(@  Assoon as practicable after the end of each Fiscal Year, the General Partner shall
furnish to the Partners reports containing at least the following information:

(1) by each April 1, Service Form K-1, or any similar form as may be required by
the Code ot the Service; and

(2)  areconciliation between the aforementioned audited financial reports
prepared by the General Pariner and the basis the Partnership vses for
preparation of its Federal income tax retumns.

13.3) Annual Tax Retums.

(a)  USA Energy is hereby designated the “Tax Matters Partner” for Federal income tax
purposes pursuant to section 6231 of the Code with respect to all taxable years of the Partnership and
is authorized to do whatever is necessary to qualify as such. USA Energy shall prepare or cause to be
prepared all tax and information returns required of the Partnership (including, but not limited to
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Federal, statc and local income tax and information returns), which returns shall be reviewed in
advance of filing by the independent Accountant. Each Partner shall file its individual or corporate
return in a manner consistent with the Partnership tax and information returns,

(b) USA Energy shall do all acts, make all elections, and take whatever reasonable steps
are required to maximize, in the aggregate, the Federal, state and local income tax advantages
available to the Partnership and shall defend all tax audits and litigation with respect thereto, USA
Energy shall maintain the books, records and tax retums of the Partnership in 2 manner consistent
with the acts, elections and steps taken by the Partnership.

13.4) Action in Event of Audit. If an IRS audit of any of the Partnership’s tax returns shall
oceur, the General Pariner shali, at the expense of the Partnership, participate in the audit and may
contest, scttle or otherwise compromise assertions of the auditing agent which may be adverse to the
Partnership. The General Pariner may, if they determine that the retention of accountants and/or other
professionals would be in the best interests of the Partnership, retain such accountants and/or other
professionals, to assist in such audits (if any). The Partnership shall indemnify and reimburse the
General Partner for all expenses, including legal and accounting fees, claims, liabilities, losses and
damages to the extent borne by the General Partner, incurred- in connection with any administrative
or judicinl proceeding with respect to any audit of the Partnership's tax retums, The payment of all
such expenses to which this indemnification applies shall be made before any distributions pursuant
to Section 5.1 or 5.2 of this Agreement, Neither the General Partner or their Affiliates, nor any other
Person shall have any obligation to provide funds for such purpose. The taking of any action and the
incurrence of any expense by the General Partner in connection with any such proceeding, except to
the extent required by law, is a matter in the sole discretion of the General Parmer; provided
however, that the decision to take any action or not to take any action shall be mede in accordance
with the General Partner” fiduciary duty as set forth in Section 6.2 of this Agreement. The
indemnification set forth in Article 8 of this Agreement shall be fully applicable to USA Energy in its
capacity as Tax Matters Pariner.

ARTICLE 14.
GENERAL FROVISIONS

14.1) Amendments. This Agreement (and the certificate of limited partnership) may be
amendcd only upon the written consent of USA Energy, PERC Holdings and the MRC on behalf of
the Equity Charter Municipalities.

14.2) Title to Partnership Property. All property owned by the Partnership, whether real or
personal, tangible or intangible, shall be deemed 10 be owned by the Partnership as an entity, and no
Partner, individually, shall have any ownership of such property. The Partnership may hold any of its
assets in its own name or in the name of its nominee for the benefit of the Partnership, which
nominee may be one or more individuals, corporations, pattnerships, trusts or other entities.
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14.3) Notices.

(a) All notices and other communications required or permitted by this Agreement or by
law to be served upon or given to a party hereto by any other party hereto shall be in writing and
shall be deemed duly served and given when received after being delivered by hand or sent by
registered or certified mail, return receipt requested, postage prepaid addressed as follows:

If to USA Energy:

USA Energy Group, LLC
100 N. Sixth Street

Suite 300A

Minneapolis, MN 55403

If to PERC Holdings:

PERC Holdings, LLC
6321 Bury Drive, Suite 13
Eden Praivie, MN 55346

If to the Equity Charter Municipalities
with a single notice for the benefit of all: With a copy to:

Equity Charter Municipalitics Eaton Peabody

Municipal Review Committee 80 Exchange Street

Eastern Maine Development Corporation P.O. Box 1210

40 Harlow Street Bangor. ME 04402-1210
Bangor, ME 04401-5102 ATTN: Daniel G. McKay, Esq.

ATTN: Grog Lounder
With such copy not to constitute notice,

Each Partner may change its address for the purpose of this Section 14,3 by giving written notice of
such change to the other Pariners in the manner provided in this Section 14.3.

(b) Notices and Reports to Equity Charter Municipalities. For all purposes under this
Agreement the General Partner should deliver a single copy of all reports due to Equity Charter

Municipalities to the MRC for further distribution by the MRC to the Equity Charter Municipalitics.
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144) Goveming Law. This Agreement shall be governed by the laws of the State of Maine,
without reference to the conflicts of laws or principles thereof.

14.5) Headings. The headings of the articles and sections of this Agreement are ingerted for
convenience only and are not 10 be deemed to constitute a part of this Agreement.

14.6) Further and Additional Documents and Reports. Each of the parties hereto agrees to
execute, acknowledge and verify, if required to do so, all further or additional documents as may be

reasonably necessary to effectuate fully the terms of this Agreement.

14,7 Counterparts. This Agreement may be executed in counterparts, cach one of which
shall be considered an original, and all of which, when taken together, shall constitute one and the
same insfrument.

14.8) Binding on Successors and Assigns. Except as otherwise specifically provided herein,
this Agreement shall be binding upon and inure to the benefit of the executors, administrators,

successors, and assigns of the respective Partners.

14.9) Waiver. The terms, conditions, covenants, representations, and warrantics hereof may
be waived only by a written instrument executed by the Partner waiving compliance. The failure of a
Partnor at any time or times to require performance of any provision hereof shall in no manner affect
its right at a later time to enforce the same. The waiver of any breach of any term, covenant, or
condition of this Agreement by any of the parties hereta shall not constitute a continuing waiver or
waiver of any subsequent breach, either of the same or of any other additional or different term,
covenant, or condition of this Agreement.

14.10) Severability. Whenever possible, each provision of this Agreement and all related
documents shall be interpreted in such a manner as o be valid under applicable law, but if any such
provision is invalid or prohibited under said applicable law, such provision shall be ineffective to the
extent of such invalidity or prohibition without invalidating the remainder of such provision or the
remaining provisions of the affected documents,

14.11) Attorneys’ Fees. The parties hereto agree that in the event any party to this
Agreement shall be required to initiate legal or arbitration proceedings to enforce performance of any
term or condition of this Agreement including, but not limited to, the payment of monies or the
enjoining of any action prohibited hereunder, the prevailing party shall be entitled to recover from
the Partnership such sums, in addition to any other damages or compensation received, as will
reimburse such prevailing party for attorneys’ fees and court and/or arbitration costs incurred on
account theteof, regardless of whether such action proceeds to final judgment or determination.

14.12) Remedies. Except as may be provided explicitly in this Agreement, the rights and
remedies of any of the parties hereunder shall not be mutually exclusive, and the exercise of one or
more of the provisions hereof shall not preclude the exercise of any other provision hereof, Each of
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the Partners confirms that monetary damages may be an inadequate remedy for breach or threat of
breach of any provision hereof. The respective rights and obligations hereunder shall be enforceable
by specific performance, injunction, or other equitable reinedy, but nothing herein contained is
intended to limit or affect any rights at law or by statute or otherwise of any party agprieved as
against the other for a breach or threat of breach of any provision hereof, it being the intention by this
Section 14.13 to make clear the agreement of the parties hereunder that this Agreement shall be
enforceable in equity as well as at law or otherwise.

14.13) Arbitration. Any party hereto may require the arbitration of any matter or matters
arising under or in connection with this Agreement. Arbitration is initiated and required by giving
notice specifying the matter to be arbitrated. If legal action is already pending on any matter
concerning which the notice is given, the notice is ineffective unless given before the expiration of 20
days after service of process on the person giving the notice. The arbitration shall be held in Portland,
Maine, and shall be in conformity with and subject to the then applicable rules and procedures of the
American Arbitration Association (or any successor thereto). If the American Arbitration Association
is not then in existence and there is no successor, or if for any reason the American Arbitration
Association fails or refuses to act, the arbitration shall be in conformity with and subject to the
provisions of applicable statutes (if any) relating to arbitration at the time of the notice. The
arbitrators shall be bound by this Agreement and all related agreements. Pleadings in any action
pending on the same matter shall, if arbitration is required, be deemed amended to limit the issues to
those contemplated by the rules prescribed above. The costs of arbitration, including arbitrator’s fees,
shall be paid by the nonprevailing party. The number and sclection of arbitrators shall be in
accordance with the rules prescribed above, except that each arbitrator selected shall be familiar with
the subject matter of the issues to be arbitrated, such as, by way of example, partnership accounting,
or management of waste-to-energy facilities, or such other subject matter as may be at issue.

14.14) Schedules and Exhibits. Each of the Schedules and Exhibits attached hereto is hereby
incorporated herein and made a part hereof for all purposes, and references thereto contained herein
shall be deemed to include this reference and incorporation.

14.15) Number and Gender. Unless the context clearly indicates otherwise, where
appropriate in this Agreement, the singular shall include the plura! and the masculine shall include
the feminine and the neuter, and vice versa.

14.16) Power of Attorney: Authority. Each Equity Charter Municipality hereby grants to the
MRC its irrevocable Power of Attorney to take all action, execute, swear to and deliver any and all
documents required or appropriate in connection with its acquisition of an interest in the Parmership,
and the Partnerships affaits, including amendments to the Parinership Agreement. Each Equity
Charter Municipality hereby authorizes and consents to the General Partner executing and delivering
on behalf of the Partnership any and all documents reasonably deemed appropriate in connection
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with and consistent with the terms of Long Term Debt, the Power Purchase Agreement or the Waste
Disposal Agreements.

14.17) Terms Not Defined, The terms vsed herein, unless otherwise specifically defined in
this Partnership Agreement, shall have the meanings provided in the Waste Disposal Agreements.

[Signatures on following page]
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IN WITNESS WHEREOF, the parties hereto have signed and sworn to this Fourth Amended
and Restated Agreement of Limited Partmership the day and year stated above,

THE GENERAL PARTNER;
USA ENERGY GROUP, LLC

%/%L

Noer
1 resident

THE LIMITED PARTNERS:
USA ENERGY GROUP, LL.C

AN

: John Noer
President

PERC HOLDINGS, LLC

By: Kevin Nordby
Its President

MUNICIPAL REVIEW COMMITTEE, INC.

By: Robert Farrar
Its Treasurer
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IN WITNESS WHEREQOF, the parties hereto have signed and swom to this Fourth Amended
and Restated Agreement of Limited Partnership the day and year stated above.
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THE GENERAL PARTNER:
USA ENERGY GROUP, L1.C

By: John Noer
Its President

THE LIMITED PARTNERS:
USA ENERGY GROUP, LLC

By: John Noer
Its President

PERC HOLDINGS, LL.C

By: Kevin Nordby
Its President

MUNICIPAL REVIEW COMMITTEE, INC,

By: Robert Farrar
Tis Treasurer
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IN WITNESS WHEREOF, the partics hereto have signed and swomn to this Fourth Amended
' and Restated Agreement of Limited Partnership the day and year stated above,

THE GENERAL PARTNER:
USA ENERGY GROUP, LLC

By: John Noer
Its President

THE LIMITED PARTNERS:
USA ENERGY GROUP, LLC

By: John Noer
Its President

PERC HOLDINGS, LLC

By: Kevin Nordby
Tts President

AL ;VIEW COMMITTEE, INC.
By:

Robert Farmrar
lts Treasorer
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SCHEDULE A

[Name and address of each qualifying Equity Charter Municipality)
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