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HUGHES <& =+BROS.»«

719 MAIN ROAD NORTH ‘ 207-942-4606
HAMPDEN, MAINE ;

June 9, 2015

Susan Lessard Town Council Members
Town of Hampden Town of Hampden

106 Western Avenue 106 Western Avenue
Hampden, Maine 04444 Hampden, Maine 04444

RE: 2014 Personal Property Tax Bill
Dear Sue and Council Members:

Hughes Bros. is in the process of trying to resolve a 2014 personal property tax bill.
Personal property is listed on the Hughes Bros. Account #96PP as shown on the attached
bill. The amount shown as “Miscellaneous” in the amount of $1,220,400 includes
miscellaneous personal property reported to the Town and located at our property at 719
Main Road No. with the assessed value of $156,300. The “Miscellaneous” assessment
also includes personal property located at our mining and manufacturing facility located
at Coles Corner Road in Winterport with the estimated assessment value of $1,064,100.
At a mil rate of 17.5, the tax assessment at the Winterport facility is $18,621.75. In April
2015, the Hampden tax assessor provided an abatement in the amount of § 10,654, with a
balance remaining of $8,266.56 plus interest. We have received notice of potential lien.

We have requested that the 2015 personal property tax bill be separated from our
Hampden property to allow Hughes and the Town a more clear understanding of the
proper location of the property in question and to separate our Hampden facility from our
Winterport facility. However, since the tax is already committed, the assessor could not
provide a separate billing account.

First, while Hughes prepares for the best resolution of this issue, we want to make it clear
to all those involved that all tax has been paid in full for any and all real estate and
personal property located in the Town of Hampden, and any lien process on Hughes
Bros. personal property should not and cannot legally be placed on our equipment at our
Hampden facility. We have clearly shown that all tax due at our Hampden facility has
been paid. We want to ensure that everyone is clear about this.

Second, our Winterport facility is operated separate from our Hampden facility and all
equipment and personal property located on the site is permanent and not moved from
location to location. Such mobile equipment is included in our personal property
inventory reported to the Town, or is registered in Hampden. Four employees operate



this facility independent of our operations in Hampden including maintenance, sales, and
some administration. More than % of our business from here is sales to other contractors
who pick up materials in Winterport, % of the manufactured materials are transported to
our job sites, and % of the materials is transported to Hampden for resale or use in the
concrete manufacturing process. We have attached photos of the site for your use.

Last, Hughes Bros. does not agree with the assessor, and is unable to resolve this matter
in an amenable manner with the Town’s assessor. We are unable to bring this matter
before the Board of Assessment Review because we did not report the details of the
equipment located in Winterport to the Assessor. Therefore, we move to the next step
which is review by municipal officers. The municipal officers may make such reasonable
abatement as they consider proper to correct any illegality, error or irregularity in
assessment. Hughes Bros. requests that the Town Council place this item on your July 71
Council agenda to allow Hughes to introduce and review the information. We will
request that the 2015 personal property tax be waived and that the Town make policy on
taxation of personal property for mining and manufacturing facilities outside the Town of
Hampden. We feel the Town’s current policy in assessment is irregular and in error.

It is important that Hughes Bros. best understands Hampden’s policy on mining and
manufacturing business, so we may make the best decisions on our current expansion
plans. Currently we are unable to locate manufacturing processes in the Town of
Hampden due to current zoning and the lack of available industrial zoned property.
However, under the Assessor’s scenario, Hampden will benefit from the personal
property tax of any property that is not permanently fixed as realty. We feel that unlike
our other gravel pits and quarries we move to from time to time, the Winterport Pit is an
independent manufacturing facility with its own “storefront” as defined by Maine
Revenue. Personal property for manufacturing facilities is taxed in the municipality
where the facility resides in accordance with Maine Personal Property Tax Law. Keep in
mind that Hughes has no reason to mislead the Town of Hampden, as most of the
property qualify for the BETE and BETR programs. We would have very little tax
liability due to current State exemptions. We have attached Maine Revenue guidelines
for your use.

This matter affects the decisions we need to make to best protect the success of our
company in Hampden, and also in other surrounding communities where we do business.
Other communities also depend on taxation, and we need to operate our business so that
those communities benefit from our presence.

Sincerely,

HUGHES BROS., INE.

et Hughes, P.E.
Environmental Manager

Peter Hughes
President
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(9) Religious societies. Vehicles owned and used solely for their own purposes by houses of
religious worship or religious societies;

(10) Certain veterans. Specially adapted automobiles owned by blind or amputee veterans who are
granted free registration of those vehicles by the Secretary of State under 29-A M.R.S., § 523(1);

(11) Adaptive equipment. Adaptive equipment installed on a motor vehicle owned by a disabled
person or the family of a disabled person to make that vehicle operable or accessible by a disabled
person; and

(12) Active military stationed in Maine. Vehicles owned by a person, resident or non-resident, on
active duty serving in the Armed Forces of the United States who is permanently stationed at a
military or naval post, station or base in the state. For purposes of this subsection, "a person on
active duty serving in the Armed Forces of the United States" does not include a member of the
National Guard or the Reserves of the United States Armed Forces.

I. Prepackaged “Glider” Kits. For trucks or truck tractors registered for more than 26,000 pounds
that have been reconstructed using a prepackaged kit that may include a frame, front axle or body but
does not include a power train or engine and for which a new certificate of title is required to be
issued, the amount of excise tax due is based on the maker's list price of the prepackaged kit. These
glider kits do not qualify for reimbursement by the Bureau of Motor Vehicles for tax on the difference
between MSRP and purchase price.

4. Personal Property Taxation of Motor Vehicles.

A motor vehicle which acquires a tax situs within Maine is subject to a personal property tax unless an
excise tax was paid. If the personal property tax on a vehicle was paid and the owner later wishes to
register the vehicle, the property tax paid must be allowed as a credit on the excise tax.

A. Where Motor Vehicles are Taxable.

(1) If a motor vehicle with a Maine personal property tax situs on April 1 is owned by an
individual resident, resident partnership or domestic corporation the vehicle is taxable in the place
where the owner resides on April 1.

(2) If a motor vehicle with a Maine personal property tax situs on April 1 is owned by a
nonresident individual, nonresident partnership or foreign corporation the vehicle is taxable in the
place where located on April 1.

(3) Maine law, 36 M.R.S., § 603(9), provides an exception to where the motor vehicles of certain
domestic corporations are taxable. The vehicles of manufacturing, smelting, agricultural and stock
raising corporations and corporations organized for the purpose of buying, selling and leasing real



e m Hughes Bros., Inc.

719 Main Road North
rmpden, Maine 04444-1901

Tk TEL. 207-942-4606 — . :
dte are taxableovbovssatuated. A further exception is that vehicles owned, leased or otherwise

B. Description. A motor vehicle assessed as personal property should be identified by make, model,
year and serial number (if possible). This will permit documentary proof that the property tax was
paid on the vehicle should subsequent registration be desired.

C. Valuation. When assessed for personal property taxes, motor vehicles should be valued in the
same manner as all other property, on the basis of "just value".

D. Exemptions. Personal property tax exemptions provided in 36 M.R.S. §§ 651-655 may also apply
to motor vehicles being assessed as personal property.

NOTE: This bulletin is intended solely as advice to assist persons in determining, exercising or complying with their legal rights, duties or
privileges. If further information is needed, contact the Property Tax Division of Maine Revenue Services.

MAINE REVENUE SERVICES
PROPERTY TAX DIVISION
PO BOX 9106
AUGUSTA, MAINE 04332-9106
TEL: (207) 624-5600

The Department of Administrative and Financial Services does not discriminate on the basis of disability in admission o, access to, or
operation of its programs, services or activities. This material can be made available in alternate formats by contacting the Department’s

ADA Coordinator at (207) 624-8288(voice) or V/TTY: 7-1-1.

(Published under Appropriation No. 1037.1)
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term use free of charge pursuant to the dealer's franchise, as defined

in Title 10, section 1 171, subsection 6.
[ 2007, c. 627, $40 (NEW) .1

L752 PDr 6. Living quarters. "Living quarters” means sleeping rooms,
§1752 MS-WoRD sleeping or housekeeping accommodations, and tent or trailer space.
STATUTE SEARCH 6-A. Manufacturing facility. "Manufacturing facility” means a

E_CH. 211 CONTENTS site at which are Jocated machinery and equipment used directly and
TITLE 36 CONTENTS  primari ly in either the production of tangible personal property
LIST OF TITLES intended to be sold or leased ultimately for final use or consumption

DISCLAIMER

MAINE Law machinery and equipment and a| machinery, equipment, structures
REVISOR'S OFFICE and facilities located at the sjte and used in support of production or
MAINE LEGISLATURE  associated with the production, "Manufacturing facility" does not
include a site at which a retailer is primarily engaged in making retail
sales of tangible personal property not produced by the retailer.

{ 2007, c. 627, §41 (AMD) . ]

ARANARYRARA

6-B. Mobile telecommunications services.

[ 2003, c. 673, Pt. v, §29 (AFF); 2003, c. 673, Pt. v,
§11 (RP) .])

6-C. Manufactured housing. "Manufactured housing" has the
same meaning as defined in Title 10, section 9002, subsection 7.

[ 2005, c. 618, §1 (NEW) .]

7. Motor vehicle. "Motor vehicle" means any self-propelled
vehicle designed for the conveyance of passengers or property on the
public highways. "Motor vehicle" includes an ali-terrain vehicle and a
snowmobile as defined in Title 12, section 13001.

[ 2003, c. 414, pt. B, §60 (aMmp;; 2003, c. 614, $§9
(AFF) .]

7-A. Vehicle. "Vehicie" has the same meaning ascribed to that
term by Title 29-A, section 101, subsection 91.

[ 1995, c. 65, pt. A, §140 (AMD); 1995, c. 65, Pt. A,
§153 (AFF); 1995, -, 65, Pt. C, §15 (AFF) .

7-B. Machinery and equipment. "Machinery and equipment”
means machinery, equipment and parts and attachments for
machinery and equipment, but excludes foundations for machinery
and equipment and special purpose buildings used to house or support
machinery and equipment.

( 1985, c. 276, 81 (RPR} .]

7-C. Nonprofit. "Nonprofit" refers to an organization which has
been determined by the United States Internal Revenue Service to be
exempt from taxation under Section 501(c) of the Code.

[ 2005, c, 218, §13 (AMD) .}
7-D. Network elements.

n
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' Title 36, §602: - where taxed Page 1 of |

602 PDI
§602 MS-WORD

’?Ma:c (O o—
Maine Revised Statutes

§601 Title 36: §603

TAXATION
Part 2: PROPERTY TAXES

STATUTE SEARCH

Chapter 105: CITIES AND TOWNS

CH. 105 CONTENTS
TITLE 36 CONTENTS
LIST OF TITLES

MAINE LAW
REVISOR'S OFFICE
MAINE LEGISLATURE

Subchapter 3: PERSONAL PROPERTY TAXES
§602. -- where taxed

All personal property within or without the State, except in cases
enumerated in section 603, shall be taxed to the owner in the place
where he resides.

Data for this page extracted on 01/05/2015 12:14:58.

The Revisor's Office cannot provide legal advice or
interpretation of Maine law to the public.

If you need legal advice, please consult a qualified attorney.
Office of the Revisor of Statutes
7 State House Station
State House Room 108
Augusta, Maine 04333-0007

SEE ExCEPTIONS (O PART 6O3
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Maine Revised Statutes

81 5603 PDI §602 Title 36: §604
B ssornsvou TAXATION
AT e Part 2: PROPERTY TAXES

Chapter 105: CITIES AND TOWNS
RS CH. 105 CONTENTS Subchapter 3: PERSONAL PROPERTY TAXES
B3 TITLE 36 CONTENTS
&3 LIST OF TITLES §603. Exceptions
g m The excepted cases referred to in section 602 are the following:
g REVISOR'S OFFICE 1. Personal property employed in trade. All personal property

MAINE LEGISLATURE  employed in trade, in the erection of buildings or vessels, or in the
mechanic arts shall be taxed in the place where so employed, except
as otherwise provided for in this subsection; provided the owner, his
servant, subcontractor or agent occupies any store, storehouse, shop,
mill, wharf, landing place or shipyard therein for the purpose of such
employment.

A. For the purposes of this subsection, "personal property
employed in trade" shall include both liquefied petroleum gas
installations, and industrial and medical gas installations,
together with tanks or other containers used in connection
therewith. [1981, c. 106, (AMD).]

B. {1973, c. 592, §7 (RP).]

{ 1981, c. 106, (AMD) .]
1-A. Cargo trailers. A cargo trailer shall be taxed in the place

where it is primarily located on April 1st, even though the cargo
trailer may not be present in that place on April 1st.

For purposes of this subsection, "primary location" means the place
where the cargo trailer is usually based and where it regularly returns
for repairs, supplies and activities related to its use.

[ 1987, c. 303, (NEW) .]

2. Enumeration.
[ 2007, c. 627, §18 (RP} .]

2-A. Enumeration. The following personal property must be
taxed in the place where it is situated:

A. Portable mills; {2007, <. 627, §19 (NEW).]

B. All store fixtures, office furniture, furnishings, fixtures and
equipment; [2007, c. 627, §19 (NEW).]

C. Professional libraries, apparatus, implements and supplies;
(2007, c. 627, §19 (NEW).]

httn-//leaiclature maine sovistatutes/36/title36sec603 htmi 4/9/2015



1 fitle 36, §603: Exceptions Page 2 of 3

D. Coin-operated vending or amusement devices; (2007, c.
627, §19 (NEW).]

E. All camper trailers, as defined in section 1481; and (2007,

REVISOR'S OFFICE landing, shipyard or other place therein where such property is.

MAINE LEGISLATURE A. A lien is created on said property for the payment of the tax,
which may be enforced by the tax collector to whom the tax is
committed, by a sale of the property as provided.

R4 §603 PDF c. 627, §19 (NEW).]

K2 §603 MS-WoRD F. Television and radio transmitting equipment. (2007, c.
£ STATUTE SEARCH 627, §19 (NEW).)

&I CH. 105 CONTENTS { 2007, c. 627, §19 (NEW) .]

B3 TijLe 36 CONTENTS 3. Nonresidents. Personal property which is within the State
B3 LIST OF TITLES and owned by persons residing out of the State shall be taxed either to
e DISCLAIMER the owner, or to the person having the same in possession, or to the
B2 MAINE LAW person owning or occupying any store, storehouse, shop, mill, wharf,
B

€

B. A lien is created on said property in behalf of the person in
possession, which he may enforce, for the repayment of all sums
by him lawfully paid in discharge of the tax. [f such person pays
more than his proportionate part of such tax, or if his own goods
or property are applied to the payment and discharge of the
whole tax, he may recover of the owner such owner's proper
share thereof.

4. Domestic fowl raised for meat purposes or egg
production.

{ 1973, c. 592, §11 (RP)

5. Mules, horses, neat cattle and domestic fowl.
[ 1973, <. 592, §11 (RP) .|

6. Belonging to minors under guardianship. Personal
property belonging to minors under guardianship shall be taxed to the
guardian in the place where the guardian resides. The personal
property of all other persons under guardianship shall be taxed to the
guardian in the place where the ward resides.

7. Partners in business. Personal property of partners in
business, when subject to taxation under subsections 1 and 2, may be
taxed to the partners jointly under their partnership name; and in such
cases they shall be jointly and severally liable for the tax.

8. Owned by persons unknown. Personal property owned by
persons unknown shall be taxed to the person having the same in
possession. A lien is created on said property in behalf of the person
in possession, which he may enforce for the repayment of all sums by
him lawfully paid in discharge of the tax.

9. Certain  corporations. The personal property of
manufacturing, mining, smelting, agricultural and stock raising
corporations, and corporations organized for the purpose of buying,

htin/lepiclatnre maine oovictamtes/I6/titleIb<ectHN? himl 4/9/2015
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selling and leasing real estate shall be taxed to the corporation or to
the persons having possession of such property in the place where
situated, except as provided in subsections 1 and 10.

B2 §603 PDI [ 1981, c. 711, §6 (AMD)

K2 5603 MS-WoORD 10. Tax situs. The tax situs of tangible personal property shall
STATUTE SEARCH be at the mine site if that property is:

Bl CH. 105 CONTENTS A. Owned, leased or otherwise subject to possessory control of a
B TiTLE 36 CONTENTS mining company; and [1981, c. 711, §7 (NEW).]

&3 LiST oF TITLES B. On route to or from, being transported to or from or destined
™ DISCLAIMER to or from a mine site. (1981, c. 711, §7 (NEW).]

B3 MAINE LAW Except as otherwise provided in this subsection, the tax situs of
&3 REVISOR'S OFFICE tangible personal property leased to a mining company shall be in the
n MAINE LEGISLATURE place where the property is situated.

For the purposes of this subsection, the definitions of section 2855
shall apply.

[ 1983, <. 776, §2 (AMD) .]

SECTION HISTORY

1967, c. 15, §1 (AMD). 1967, =. 90, {(AMD). 1967, c. 480,
§1 (AMD). 1971, c. 235, §2 (AMD). 1973, c. 592, §§7-11
({AMD). 1981, c. 106, (AMD). 1981, c. 711, §%6,7 (AMD).
1983, c., 776, §2 (AMD). 1987, <. 303, (AMD). 2007, c.
627, §§18, 19 (AMD).

Data for this page extracted on 01/05/2015 12:14:58.

The Revisor's Office cannot provide legal advice or
interpretation of Maine law to the public.
If you need legal advice, please consult a qualified attorney.
Office of the Revisor of Statutes
7 State House Station
State House Room 108
Augusta, Maine 04333-0007
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2015 PROPERTY TAX BILL

Town of HAMPDEN
HAMPDEN, MAINE 04444 LAND VALUE $0.00 |

Assessor: (207) 862-4500 BUILDING VALUE $0.00
Tax Collector: (207) 862-3034 TOTAL: LAND & BLDG $0.00
FURNITURE & FIXTURES —$5,700.00
MACHINERY & EQUIPMENT ~»#$779,000.00
THIS IS THE ONLY BILL TELECOMMUNICATIONS “  $1.600.00
YOU WILL RECEIVE MISCELLANEOUS /$1.220,400.00
TOTAL PER. PROP. $2,008,700.00
HOMESTEAD EXEMPTION $0.00
BE o7 OTHER EXEMPTIONS $0.00
HUGHES BROTHERS INC NET ASSESSMENT $2,006,700.
719 MAIN ROAD NORTH TOTAL TAX $35,11 7.2@
HAMPDEN, ME 04444 LESS PAID TO DATE $0
TOTAL DUE $35,117.25
Sez Bktclo b —
Dopuoued aq Qe d T
MAP/LOT: MIL RATE: 1¥.50 FIRST HALF DUE: $17,558.63
LOCATION: 719 MAIN ROAD NORTH BOOK/PAGE: SECOND HALF DUE: §17,558.62

ACREAGE:
ACCOUNT: 96 PP

TAXPAYER'S NOTICE -

THIS BILL COVERS FISCAL YEAR JULY 1, 2014 THROUGH JUNE 30, 2015. IT IS BASED ON ASSESSED VALUE AND RECORD OWNER
INFORMATION AS OF APRIL 1, 2014, BILLS ARE NOT SENT TO MORTGAGE HOLDERS. PLEASE FORWARD TO NEW OWNER IF THE
PROPERTY WAS SOLD AFTER THAT DATE. INTEREST RATE: 7% PER ANNUM, MIL RATE: $17.50 PER $1000 ASSESSED VALUE.

PAST DUE AMOUNTS ARE NOT SHOWN ON THIS BILL. PAYMENTS RECEIVED WILL BE APPLIED TO THE OLDEST OUTSTANDING TAX.

WITHOUT STATE AID FOR EDUCATION, HOMESTEAD EXEMPTION REIMBURSEMENT, AND STATE REVENUE SHARING, YOUR BILL
WOULD HAVE BEEN 44.1% HIGHER.

AS OF JUNE 30, 2014, THE TOWN OF HAMPDEN HAS A TOTAL OUTSTANDING BONDED INDEBTEDNESS OF $32,105,050 WHICH
INCLUDES $7,019,066 OF TOWN-ISSUED DEBT AND THE HAMPDEN SHARE OF RSU #22 DEBT {S $25,085,984.

- GURRENT BILLING DISTRIBUTION ) REMITTANGE INSTRUCTIONS
To avoid standing in line, taxes may be paid by mail.
Please make cheek or money order payable |
Egggf\TION gﬁgglgg? gg://: TOWN OF HAMPDEN and mufl 101
COUNTY 2,458.21 % TOWN OF HAMPDEN
A 106 WESTERN AVENUE

TOTAL A g HAMPDEN, ME 04444 j

ACCOUNT: 96PP INTEREST BEGINS ON 4/02/2015

NAME: HUGHES BROTHERS INC

MAP/LOT:
LOCATION: 719 MAIN ROAD NORTH DUE DATE AMOUNT DUE § AMOUNT PAID
4755862

ACREAGE: 04/01/2015
PLEASE REMIT THIS PORTION WITH YOUR SECOND PAYMENT &, 1577, leZ~

ACCOUNT: 96PP
g TR INTEREST BEGINS ON 10/02/2014

MAP/LOT: :
LOCATION: 719 MAIN ROAD NORTH DUE DATE AMOUNT PAID

MOUNT DUE
ACREAGE: 10/01/2014 AR . (
PLEASE REMIT THIS PORTION WITH YOUR PAYMENT 8, 1957.L3 P&U
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2015 Property Tax Bill

Personal Property Tax -

Furniture & Fixtures 5700
Machinery & Equipment 779000 ]
Telecommunications 1600
Miscellaneous 1220400
Less Assessment for Winterport Equipment* -1074400
Total Assessment on Hampden Property 932300
Tax Due based on Mil Rate of 17.50 16315.25

* Based on Town's Tax Assassor Calculations

& Muuof' = Wé’./é“?,¢,3
&nd W‘_j* = F,57 bad

%MMJW

4%@5 de.’;% 7 l\,ﬁv-um dbzufjl//%‘“’“-‘f
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HUGHES SUMMARY

In March of 2014 | became aware of equipment belonging to Hughes Brothers
that was located in their Winterport Pit. | spoke with David Ledew, Director of
Maine Revenue Services and he provided me with a court case regarding
“mining equipment” and where it is taxable.

| contacted Janet Hughes requesting, via e-mail, information on the equipment
located in Winterport. After several e-mail exchanges she notified me that they
had an “office” in Winterport and it was a separate operation. [ contacted the
Winterport Assessor, Herb Dickey to ask about the office. As Winterport does
not require building permits, Mr. Dickey went to the pit to see if an office had
been constructed. He reported to me that there was no office on site and gave
me a listing of the equipment he saw there. (This is a common practice of most
assessors.) Mrs. Hughes became upset by this and subsequently sent a letter to
the Winterport Board of Assessors (Selectmen) filing a complaint against Mr.
Dickey.

From March 2014 through August 2014, prior to tax commitment | contacted
Mrs. Hughes on a number of occasions requesting a list of equipment. She did
provide some photographs and denied me access to the pit. We met with Town
Attorney Tom Russell and Peter and Janet Hughes. She did offer, at that
meeting, to allow me entrance to the pit. We were to try and set up a meeting
with Maine Revenue Services, as requested by Janet. After several attempts to

set up a meeting, | was told by Mr. Ledew that this matter needed to be settled
at the local level.

In April 2015 Peter and Janet Hughes along with Ed Hughes came into the office
to meet with Dean Bennett (Economic Development Director) and me. The
point of the visit was to resolve the taxation of the equipment. At that time |
was allowed entrance into the pit in Winterport and Ed Hughes met me there
and took me through the pit, describing the operation in detail.

After that visit | found it appropriate to abate $10,654 of the personal property
tax bill as the crushing equipment is secured in concrete and permanently
affixed to the ground (the appeal deadline had passed and they did not provide
a listing of equipment, failure to file can negate any appeal in value). It would
be taxable as Real Estate but not Personal Property. Four items remained on
the bill. Two loaders, a large dump truck and a screen with conveyors. Mrs.
Hughes is now requesting that the council abate the balance of the personal
property tax bill and set policy on taxation specific to mining activity. | have

attached an e-mail from David Ledew regarding the request. M



Town of Hampden Mail - Gravel pit bittps://mail. google.com/mail/u// Tui=2 &ik=d | 5742 7b6e& view=pt&..

Kelly Karter <assessor@hampdenmaine.gov>

Gravel pit

3 messages

Ledew, David P <David.P.Ledew @ maine.gov> Tue, May 27, 2014 at 9:00 AM
To: "Kelly Karter (assessor@hampdenmaine.gov)" <assessor@hampdenmaine.gov>

\ .
\‘ N
David Ledaw, Director id
Property Tax Division 0_\1, ¥ k\\b’\ i
Maine Revenue Services (:Q A\ ¢
' 2 %
207 624-5601 \“x"( . ..> \o Q_t,
WA
v Vot
v \e
5
N
b)) Leeds v Maine Crushed Rock.doc (J
24K
Kelly Karter <assessor@hampdenmaine.govs> Tue, May 27, 2014 at 12:00 PM
To: "Ledew, David P* <David.P.Ledew@maine.gov>
Hi Dave,

Thanks for the information! | am again, having an issue with New England Waste. They have, through their
agent, filed for BETE on the gas to energy portion of the facility. | asked the representative to give me a
breakdown, which he did, but he also sent an amended BETE listing all of the gas 1o energy. 1 was trying 1o find
where power generation was listed in the guidance documentation to send to him, but it just lists "A Public
Utility".

Advise pleasell

Kelly

On Tue, May 27, 2014 at 3:00 AM, Ledew, David P <David.P.Ledew @maine.govs wrote:

David Ledew, Director
Property Tax Division

Maine Revenue Services

| ol 4 7122015 119 AM



INHABITANTS OF LEEDS vs. MAINE CRUSHED ROCK AND GRAVEL
COMPANY.

SUPREME JUDICIAL COURT OF MAINE, ANDROSCOGGIN

March 8, 1928, Declded

PRIOR HISTORY:

[***1] On Exceptions. An action of debt for the
collection of § 533 tax on personal property
assessed against the defendant, a non-resident
corporation,

Defendant corparation conducted a sand and grave!
and stone crushing business In the town of Leeds,
using in connection therawith, a steam shovel,
lacomotive, stona crushers and other chattels which
were the personal praperty assessed under the
word “machinery.” Defendant contended that the
property was not subject to taxation in the town of
Leeds.

Hearing was had before the presiding juslice of the
Superior Court for the County of Andrascoggin, who
ruled that the action could not be maintained.

The plaintitf tock exceptions to the rulings.
Exceptions overruled.

The case appears fully in the opinion,

DISPOSITION:

Exceptions overruled.

HEADNOTES:

TAXATION. PERSONALTY. "PERSONAL
PROPERTY EMPLOYED IN TRADE' AND

"MACHINERY EMPLOYED IN ANY BRANCH OF
MANUFACTURE," CONSTRUED. "LANDING
PLACE" DEFINED.,

Employment in trade under paragraph I, Sec. 14,
Chap. 10 R. S. means lrade in the town where it is
prepared for market, Where the evidence does not
disclose any local market or any intent or
expectation to sell locally and the things, when

prepared for market, are to be sold, not wherg
prepared, but in the lown where the owner's main
business is localed, the properly is not "employed in
trade” in the town whera it Is when prepared, and is
not there taxabla.

The chaltels, if claimed to be a mill when taken
logether, cannot serve at the same time as property
employed and as the place in which employed. The
property which may be taxed under paragraph |,
Sec. 14, Chap. 10 R. S. is movable property wholly
distinct from the "mill" or "landing place” occuplied,

A landing place Is a place where logs (and it may
be other things} are collected and deposited for
transportation or shipment from that place, whether
it be by water or rail. The phrase connotes both
collecling and depositing. Machinery used lo
prepare rock and sand for shipment cannot be said
lo be "collected and depaosited” within the meaning
of the Slalute.

To make an article manufactured, the application of
the labor must result in a new and different article
with a distinctive name, character or use. Crushing,
grinding and preparing rock, gravel and sand for
market Is not manufacturing, and machinery used

for such purposes is not "emnployed In any branch of
manufacture.”

In the instant case, no new arlicle was produced.
Raw material created by the process of naturas was
broken for use and sale into convenient sizes,
which were raw maieral no less than when
excavaled, and, no labor having been expended in
fashioning the pieces, than when they left the
breaker. Such crushing does not constitute
manufacturing in the ordinary sense.

Held:--lha “machinery" was not taxable by Leeds
under R, S. Chap. 10, Sec. 14, Par. 1 as "parsonal



property employed In trade--or in the mechanic arls"
by an owner who cccupied a "mill" or "landing
place" in that town, nor was it taxable by Leads
under paragraph lll, Sec. 14, as being "machinery
employed in amy branch of manufacture.”
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OPINIONBY:
BASSETT

OPINION:

['52] (["*73] BASSETT, J. Aclion of debt by
tax collector of the town of Leeds to collect a lax
assessed on personal property described as
"machinery" and employed by the defendant, a
Maine corporation {***2] located at and with its
principal piace of business at Portland, in its gravel
and sand pit in the town af Leeds. Case comes up
on exceptions to the ruling of the presiding justice
that the action could not be maintained.

it is admitted that the wusual statutory
raquirements for assessing a tax and bringing a sult
were compiied with. The only question is, was the
properfty taxable in Leeds.

{*53] The “machinery”® included these chattels,
a steam shovel, narrow gauge locomotive, two
stone crushers, two conveyors, six dump caris,
hoist and attachments, screen and attachments,
dynamos and one Ford ton truck. Tha process of
getting out sand and gravel is this. The malerial is
excavated in the pit by the steam shovel, loaded
into smali vard cars, hauled to a hopper, from which
it is taken up by a small car and dumped an a
grating, where racks exceeding two and cna-half
inches in size are projecled to a crusher, This
"gversize,” as it is called, is there crushed lo two
and one-half Inches and, upon an occasional order
for stock smaller than that, thera is recrushing to the
smaller size. Nol over twenty-five per cent of all the
rack material excavated is cfushed. Tha remainder
passes [***3] through the screen into bins, into
which the crushed rock is also conveyed, and
thence is passed into raliroad cars of the Maine

Central Railroad on a spur track connecting with the
main fne and shipped to customers on orders
received at the Porlland [*74] office. The sand
excavated Is screened, washed and finally loaded
Into Maine Ceniral cars and shipped on similar
orders to destination.

The general pravision of the statute for the
taxation of personal property is that it "shall be
assessed la the owner in the town where he is an
Inhabitant on the first day of each April.” R. S. 1916,
Chap. 10, Sec. 13, as amended by Chap. 82 of the
Public Laws of 1919.

Section 14, which follows, provides certain
exceptions, among which are,

*l. All personal property employed in trade, in
the erection of buildings or vessels, or in the
mechanic arts, shali be taxed in the town where so
employed on the first day of each April; provided,
that the owner, his servant, subcontractor ar agent,
so employing it, occupies any store, storehouss,
shap, milf, whart, landing place or shipyard therein
for the purpose of such employment.”

“Ili. Machinery employed in any branch of
manufacture, goods manufactured [***4] ar
unmanufactured, and real estate belonging to any
corporation, except when otherwise expressly
provided, shall be assessed to such corporation in
the town or place where they are situated or
employed:”

{"54] The plaintiif claimed that the chaltels
were taxable under paragraph il as "machinery
employed in any branch of manufacture® and under
paragraph | as “personal property employed in
trade® by an owner who occupled a "landing place.”
The preslding justice ruled they were not taxable
under i nor under |, "the assessment being
specifically upon this machinery.”

We think the chaltels were not taxable under
either paragraph.

Arguments of counsel and the ruling of the
presiding justice were first and chiefly concerned to
detarmine wheiher the property came within the
description of paragraph Il and secondarily within
the description of paragraph 1.

This casa does not raise the question, which
one of lwo towns has the right to lax under one or
the other paragraph, Boothbay v. duPont
deNemours Campany, 109 Me. 236, 83 A. 663, but
whether a given town had any right to tax at all
under either paragraph. Two towns might contend
for the right to tax praperty [**"5] which might be



within the description of more than one paragraph.
The proper way (o delermine under which
paragraph of the enumerated exceptions property is
to be taxed was set farth by the court in Boothbay v.
duPont deNemours Company, supra, as follows. "It
was the intention of the Legislatura to provide by
the enumerated cases in Section 13 (Section 14 of
present statutes) for the taxation of personal
property not taxable undar Section 12 (Section 13
of present stalutes). To delermine under which
paragraph of the enumerated cases In Section 13
property shall be taxed, it should be ascertained if
the property, its condition, and situation are such as
are describad In paragraph | of said Sectlon. If not,
ara they such as are described in paragraph il, and
so an unlll the property Is described in one of the
paragraphs of Section 13, When it is included within
ane af the paragraphs of Section 13, it is taxable as
therein stated, and all similar property similarly
situated must be taxed under that paragraph, and
cannot be taxed under any other. It being the
intention of the Legislature by each paragraph o
provide for the taxation of the property therein
mentloned, it {**"6] follows that when tha property
is included within the cases mentloned in one of the
paragraphs, it shall be taxed under that section and
cannat ba laxed under any other.”

We therefore turn first to paragraph .

[*55] Tha word “machinery” which Is expressly
found in paragraph Ili does not detsrmine that tha
property was assessed under that paragraph.
Machinery may be actually articles of "trade® of the
owner. |t was "personal property” as appears here,

But the chattels were not "employed in trade.”
The property taxed here was not the stone and
grave! which was sold but machinery for putting it
into condition to be sold. Il it could be said that the
machinery thereby was "employed In trade, i
would not be, under paragraph |, as regards
taxation, in any different position from the sand and
gravel. Our court has repeatedly held, New Limerick
v. Watsan, 98 Me, 379, 57 A. 79; McCann v. Minot,
107 Me. 393, 78 A. 465; Morion v, Wilson, 115 Me.
70; Lumber Campany v. Machias, 122 Me. 304, 119
A. BO05, that employment in trade under this
paragraph means trade in the town where it is when
prepared for market. Where the [***7] evidence, as
here, does not disclose any local market or any
intent or expectation o sell locally and that the
things, when prepared for market, are to be sold,
not whera prepared but in the lown where the
owner's main business is located, the praperty is
not "employed in trade” in the town where it is when
prepared.

It Is not necessary to decide whether these
chattels were employed “in the mechanic arts" for, if
they wera, the owner did not accupy any "miil* or
“landing place” In Leeds within the meaning of the
statute. I It be claimed that the chattels, some or all
af them taken together, ware a "mill," they cannot
"at the same time serve as personal propery
employed and as the bullding or place In which it is
employed." "The personal property which may or
may not be subject of taxation under the exception
is mavable properly wholly distinct from the store,
shop, mill, wharl, landing place or shipyard' which
by virtue of the proviso must be occupled.” Narway
v. Willis, 105 Me. 54, 72 A, 733.

Nor was there a "landing place* within the
meaning of the statute. The words were defined In
McCann v. Minat, supra, a log case. [**75] "A
landing [***8] place is a place where logs {and It
may be other things) are collected and deposiled
for transportation or shipment from that place,
whether it be by waler or rali." In Lumber Company
v. Machias, supra, also a log case, use of the word
“Include” (p. 307) would imply that landing placa
inctudes logs but is not confined to them.

['56] But the machinery was not the things
"collected and deposlted” In the alleged landing
place here. The rock and sand were what
carresponded to the logs which, in the cases clted,
were the property in the landing place and taxed.
The alleged landing place was a pant of defendant's
premises, the so-called pit, whera the work went on
and where the sand and gravel at the completion of
the preparation were deposited. Thay were landed
in that remote sense in which the finished product
of any process conducted in a given place is there
deposited pending further movement in its
disposition. They were deposiled but not collected
in the meaning of tha statute which for landing
place connotes both collecting and depositing.

Wa therelore decide thls machinery could not

be taxed under paragraph | and tum to paragraph
.

There was no contention [***9] that the word
“machinery” did not cover all of the different
chattels, and it is not necessary thereiore to raise
such question. For this decision, we assume it doas
include all, But we do not think that the machlnery
was "employed in any branch of manufacture,” The
meaning of the word "manufacture” has been
before the courls in various applications including
provisions of statutes for laxation. This line of
distinction has been drawn which we lhink to be
correcl. Applicalion of labor to an article either by



hand or mechanism does not make the aricle
nacessarily @ manufactured article. To make an
aricle manufactured, the application of the labar
must result in a new and different arlicie with a
distinctive name, character or usa.

It was therefore held that a corporation
quarrying, crushing, preparing, and marketing
limestone In different sizes was nat a
"manufacturing” corporation. "No new aricle was
praduced by the relator. it simply took raw malerial
which had been created by the process of nature
and broke it inte convenlent sizes for use and sale.
The reduced sizes were the raw maleriat no less
than when blasted in rock from the chit. The relator
expended no labor in fashloning {***10] the pieces.
When sold thay were in precisely the conditions in
which they left the breaker. Had the existence of the
stone been due to the agency of the relator, or an
article have been created by ils labor or the addition
of other substances producing an aricle having a
different charactar and use, a very dilferent
guestion [*57] would be presented.” Peaple ex ral.
Tompkins Cove Stone Co. v. Saxe et al, 162 N.Y.S.
408, 176 A.D. 1, reaflirmed on appeal, 221 N. Y.,
601.

So it was held a corporation engaged In
quarrying, crushing, praparing, and marketing stone
by breaking it into pleces and sorling by screens
was not engaged in manufacturing. “The rock still
remains rack. The only difference is in the size of
the partions and in this natural condition without the
application of any art or process to changa the farm
or appearance of the broken pleces, the same are
sald in the market." Commonweailth v. John T. Dyer
Quarry Co., 95 A. 797 (Pa.).

So crushing and grinding rock into sand of
specified grades of fineness sometimes colored by
admixture of clay and used for molding in steel
trade and for concrete in building was held not

"manufacturing. [*°"11] " "The pleces are sold as
they come from the crusher without any attempt to
remove the irregularities of the edges or make the
pleces of unilorm shape. ... The fact that clay is
sometimes added to the sand when colared silica is
desired doss not in our opinion changa the
situation." Commonweallth v. Welsh Mountain
Mining, efc., Co., 108 A. 722,

So it was held that cleaning off the outer layer
of shells by acid and grinding oft the second layer
by an emery wheel so as to expose the inner layer
and all intended o be sold as shells for ornament
was not a "manufacture of shells.” “They were still
shells. They had not been manufactured into a new
and different adicle having a distinctive name,
characler or use from that of a shell.* Hariranft v.
Wiegmann, 121 U.S. 609, 30 L. Ed. 1012, 7 S. Ct.
1240,

And so machinery employed in the business of
quarrying and breaking stone, to be used in
macadamizing roads and for similar purposes was
held not to be taxable as being "employed in
manufacturing.” “Quarrying and dressing granite
could hardly be said to be manufacturing it, though
molding clay into different sizes and shapes and
then buming & fairly may [***12] be said to be
manufacturing brick. Still less could simply crushing
granite Into smaller and smaller pieces be said to
constitute manufacturing, as that word is ordinarly
used, though there is a remote sense in which it
may be true.* Wellinglon v. Belmont, 164 Mass.
142, 41 N.E. 62. This case is quite on all fours with
the instant case.

(58] We therefore decide this machinery
cauld not be taxed under paragraph ill,

The exceptions to the ruling of the presiding
justice were not well taken. The entry must
therefore be Exceptions overruled.
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ol 1

Kelly Karter <assessor@hampdenmaine.gov>

Gravel Pits and Equipment
2 messages

Kelly Karter <assessor@hampdenmaine.gov> Tue, Jul 1, 2014 at 10:34 AM
To: mdarcangelo@gorham.me.us

Hi Mike,

I have an owner of a construction/gravel company in Hampden. They have established piis in other locations. |
naticed that you have Shaw Brothers In Gorham and they also have a number of pits in other towns. | believe that
the home office location should be reporting all of their mining equipment to me and not 1o the other municipallties
that they are located in.

Can you verify that that is the case with Gorham? 1 did check for valuations of personal property in the other towns
listed for Shaw Brothers and did not find any.

Any help you can provide would be greatly appreciated. | did get the 1924 (?) case from David Ledew and
reviewed the Assessor's Manual, however | am trying to dol my i's and cross my t's! The owner of this company is
tefling me | am the only one in the State that is doing/trying to do this.

Thanks,
Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500
Fax: 207-862-5067

Mike Darcangelo <mdarcangelo@gorham.me.us> Tue, Jul 1, 2014 at 2:44 PM
To: assessor@hampdenmaine.gov

Hi Kelly,

| just verified with Shaw Bros. that they do in fact report all their equipment in various gravel
pits in other communities to Gorham, where their home office is based. Hope this helps!!

Mike D'Arcangelo, CMA
Assessor, Town of Gorham
207-222-1600

orham

Grow with Us

11/2014 3:00 PM



Winterport Board of Assessors
P.O.Box 559
Winterport, ME 04496
207-223-5055
July 9, 2014

To: Winterport Board of Assessors
From: H.R.Dickey III, C.M.
Subject: Hughes Brothers letter ddtgd4ulyf 9, 2014

On or about July 2, 2014 I received a phone call from Kelley Carter, the Town of
Hampden Assessor, saying she was having difficulty with Hughes Brothers Inc.
regarding their personal property.,

Kelley said Hughes Brothers claimed their Winterport operation was independent of the
Hampden operation and what property, both personal and real, was taxable in Winterport.
Kelley said to me that Janet Hughes stated to her that Hughes Brothers had a separate
office in Winterport as well as equipment that was permanently attached to the gravel pit
parcel.

I'told Kelley that I did not know of any office in Winterport but would, because we have
no permit system in Winterport, go to the gravel pit to see if an office had been
constructed in or near the gravel pit area.

I drove into the pit, never leaving my pickup, and discovered three sheds in the floor of
the gravel pit. I returned to the Winterport Town Office and called Kelley saying I found
three sheds but nothing that even came close to an office. Kelley asked me what personal
property I saw in the pit, I recalled from memory that I noticed three or four screening
systems and conveyers in the shed complex area, two or three front end loaders, a grader,
and a large wheeled dump truck.

On July 7, 2014 Janet Hughes called me to complain about my collaboration with
Hampden. We had a rather heated discussion exchanging our opinions of personal
property. Janet complained that I did not call her office in Hampden before entering the
pit area. At that point I said at least three times that in future I would be sure to cail the
Hampden Office of Hughes Brothers before entering the pit area. Janet then stated she be
coming to the next Board meeting on July 9, 2014,

I subsequently went back to the pit entrance and took a picture of their signage. No where
on the sign does it say visitors must call the Hampden Office before entering. | have
personal knowledge of contractors visiting the pit without being accompanied by Hughes
Brothers personal. The sign only asks that visitors follow mine safety rules which I did. I
did follow all the safety rules stated on the sign as [ never left my vehicle.
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719 MAIN ROAD NORTH - 207-942-4606
HAMPDEN, MAINE :
Phillip Pitula July 9, 2014
Town of Winterport
20 Summer Street
Winterport, Maine

RE: Tax Assessor Visit
Dear Phil:

As requested, 1 am following up on our phone conversation from last week, Hughes is
disappointed in the approach by the Town to assess our property on the Coles Comer Road in
Winterport. Herb Dickey entered into our gravel pit property without notice and Ignoring state
and federal health and safety rules and regulations. Signage at the entrance to the facllity
identifies the need to call our office prior to entering due to state and fedoral Mine Safety
Regulations (MSHA).

We would be happy to accompany your asscssor to our facility, upon notice. It is very important
that the Town abide by all state and federal safety regulations, We respectfully request that the
Town notlfy us prior to entering our facility, as required by the MSHA regulations.

In addition, Mr Dickey is reporting to the Town of Hampden information regarding his
assessment of personal property most specifically the processing facllity which has been in place
since the early 80's. Mr, Dickay feels that the Town of Hampden should be taxing the facility as
personal property, and has coordinated the information with the Town of Hampden. Hughes
Bros. respectfully disagrees as the Winterport operation hes remained a fully independently
operating facility for over 30 years with its own representative residence in Winterport. Our
interpretation is supported based on the guidence of the Maine Revenus Services.

We asked that we be placed on the agenda of the next Assessor's meeting on July 9 so we may
understand the Assessors Board Interpretation of Personal Property Law. However, I have since
discussed the goals for Personal Property Tax in Winterport with Robert Reynolds. I also
understand that our property has been flagped as needing prior notice before entering. I
appreciate the time taken by Mr. Reynolds to discuss our concerns, and unless the Town has
further input to our dispute with the Town of Hampden, we soo no need to take up your time in
mestingg tonight. Thank you for your time and consideration.

Sincerely,

HUGHES BROS., INC.

Jarfet Hughes

oo ARpn e d T ,ﬂs secasi o



Town of Hampden Mail - Winterport hups://mail.google.com/mail/u/0/ Tui=2 &ik=d 15742 7b6e &view=pl&yq.

Kelly Karter <assessor@hampdenmaine.gov>

Winterport

1 message

Kelly Karter <assessor@hampdenmaine.gov> Thu, Jul 10, 2014 at 1:12 PM
To: Janet Hughes <jhughes@hughesbrosinc.com>

Hi Janaet,

| am requesting entrance into your pit operation in Winterport to help determine the taxable status. Please
contact me regarding this request and a possible date and time.

Sincerely,
Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500

Fax: 207-862-5067

loll 7/2/2015 $:40 Al



Town of Hampden Mail - RE: MRS hitps:/fmail google.com/mail/u/0/ui=2&ik=d 157427b6e & view=pi&s.

Kelly Karter <assessor@hampdenmaine.gov>

RE: MRS

1 message

Kelly Karter <assessor@hampdenmaine.gov> Wed, Jul 16, 2014 at 3:30 PM
To: Janet Hughes <jhughes@hughesbrosinc.com>

Hi Janet,

| did e-mail you twice regarding a visit to the Winterpon Pit, but have not heard back from you. | also left you a
message today as lvan lold me you were expecting a call.

| did speak with Dave Ledew and he asked me if there was, in fact, an office at the Winterport location. | am,
again, requesting a site visit,

| look forward 1o hearing fram you.

Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500

Fax: 207-862-5067

lofl 71212015 9:38 Ab



Town of Hampden Mail - Town's request for personal property tax on...  hups://mail.google.com/mail/u/0/ hi=2 &ik=d | 57427bbe&view=pl&q..

| of 10

Kelly Karter <assessor@hampdenmaine.gov>

Town's request for personal property tax on equipment at Winterport facility
6 messages

Janet Hughes <jhughes@ hughesbrosine.com= Fri, Jul 18, 2014 at 9:27 AM
To: Kelly Karter <assessor@hampdenmaine.gov>

Cc: Susan Lessard <manager@hampdenmaine.gov>, imcpike @ hampdenmaine.gov, Dean Bennett
<aconomicdevelopment@hampdenmaine.gov>, wshakespeare @hampdenmaine.gov, Peter Hughes
<phughes@hughesbrosinc.coms, "E. Hughes" <ehughes@hughesbrosinc.com>

Under Federal Mine Safety and Health Administration (MSHA) regulations, you cannot enter our pit, without
proper training as prescribed by MSHA regulations. Any entrance will be a willful violation of federal
regulation by the Town of Hampden, and must be reported by the “Operator” as prescribed by the Federal
Mine Safety and Health Administration. We already have one recordable instance by the Town of
Winterport, as part of your efforts to understand our facility instead of talking directly to us, and taking a
legal and safe manner to inspect facilities. These federal regulations need to be taken seriously....

The Winterpart Pit is located on the Coles Corner Road. There is a8 maintenance facility located along the
road, which is open year round. There are four employees at this facility who report directly to the manager
of the facility. The facility is also open year round. Our processing facility is not portable and has been in the
same location for 30 years, tied to concrete foundations and steel and concrete structures. The office is
manned nearly full time and also includes the control systems, sales office, training, and misc.
administration. There are two ather buildings adjacent to and included as part of the processing facilities.

All three buildings can be viewed by Google Earth, in addition to the maintenance facility at the road area.
We could not transport and/or haul the facility or portions thereof. They are not portable. | have included
pictures so you may see such.

I am affiliated with three other similar facilities not owned by Hughes Bros. in three separate Towns. All of
which the personal property tax is paid in the respective town. We are not like contractors who own
portable plants that are hauled from place to place, such as the screener we pay personal property tax to you
currently. We are suppliers with intricate and extensive systems,

At the last meeting with you and Tom Russell a few weeks ago, we explained our position and the position of
the director of Maine Revenue Services. You were going ta get back to us after you and Tom Russell’s
conversation with them. We are of the same stance as Maine Revenue Service, personal property tax at the
Winterport facility belongs in the Town of Winterport. This is our place of residence for this facility.

The Town should use legal methods as it feel fits. Then and only then, will we shut down our facilities for you
to conduct your investigation.

Sorry but Peter and Edward are very upset by this, and are moving forward with other alternatives so that
our investments in other Town's are protected. They plan ta move 50% of the fleet with them in excise tax.

1212015941 A



Town of Hampden Mail - Town's request for personal property tax on...  htpsi//mail.google.com/mailfu/0/fui=2&ik=d157427b6e&view=pi&q..

I'd prefer to settle this cause | love this Town, but this just isn’t working in our expansions moving forward.
We have to have something to offer other Town’'s when we use their roads, their public services, emergency
services, etc.

My thought is that the Town is so willing to sit and talk to new business moving into Town, with an entire
team of people, but of very little interest of a business who has been here 80 years. | know its not your
intent, but we all know that personal property tax is such a gray area, you have every legal ability to support
us, and you certainly may have every legal ability to chase us for additional tax in anather Town based on tax
law that is about as clear as mud.

| apologize for the stance but | have done all | can do internally here.

Janet

From: Kelly Karter [mailto:assessor@hampdenmaine.gov]
Sent: Thursday, July 10, 2014 1:13 PM

To: Janet Hughes

Subject: Winterport

Hi Janet,

1 am requesting entrance Into your pit operation in Winterport to help determine the taxable status. Please
contact me regarding this request and a possible date and time.

Sincerely,
Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500

Fax: 207-862-5067

5 attachments

2ol 10 722015 941 A



Town of Hampden Mail - Hughes' Pit hups://mail.google.com/mail/n/0/ ui=2&ik=d | 57427 bbed view=pl&..

| ol |

Keily Karter <assessor@hampdenmaine.gov>

Hughes' Pit

1 message

Kelly Karter <assessor@hampdenmaine.gov> Thu, Aug 28, 2014 at 12:31 PM
To: "david.p.ledew@maine.gov® <david.p.Jedew@maine.gov>

Hi Dave,

The town manager has asked me if it would be possible for you to meet with the Hughes me and her to discuss
the taxation of their equipment in Winterport. | requested access in writing and was denied in wriling to see if
there Is in fact an office there, Herb Dickey in Winterport did go to the site and advised me that he did not see an
office and reported what he did see from outside of the gates. | have taxed them based on what Information |
could gather through pictures, his information and their website.

Let me know.
Kelly Karter

Sent from my iPhone
Sent from my iPhone

22015 11:02 A
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Kelly Karter <assessor@hampdenmaine.gov>

Personal Property Tax in Hampden
2 messages

Janet Hughes <jhughes@hughesbrosinc.com> Wed, Sep 3, 2014 at 10:50 AM
To: Kelly Karter <assessor@hampdenmaine.gov>

Kelly,

| am reviawing tha personal praperty tax assessment for equipment in Hampden.

Does the BETE Program exempt qualifying personal propearty (such as excavators and bulldozers) placed in
service after Aprit 1, 20077

Janet Hughes

Kelly Karter <assessor@hampdenmaine.gov> Wed, Sep 3, 2014 at 11:03 AM
To: Janetl Hughes <jhughes @ hughesbrosinc.com>

It does if a BETE application is submitted. Other equipment could qualify for BETR if it is identified and reported.
The personal property form does explain both programs.

Sincerely,
Kelly

Sent from my iPhone
[Quoted text hidden]
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Town of Hampden Mail - 2014 BETR hitps://mail.google.com/muil w0/ Mui=2&ik=d 1 57427b6e & view=pt &.

Kelly Karter <assessor@hampdenmaine.gov>

2014 BETR

2 messages

Janet Hughes <jhughes@hughesbrosinc.com> Wed, Dec 17, 2014 at 9:00 AM
To: Kelly Karter <assessor@hampdenmaine.gov>

Last year you sent us the BETR Substitute Form. Can you send me one for 2014, and t will follow up and send
ihe BETR Form to you?

Thank you

Janet Hughes

Kelly Karter <assessor@hampdenmaine.gov> Wed, Dec 17, 2014 at 10:37 AM
To: Janet Hughes <jhughes @ hughesbrosinc.com>

Hi Janet,
Attached is your BETR farm. Let me know if it is not the corract one.

Thanks,
Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500

Fax: 207-862-5067
[Quated text hidden)
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Town of Hampden Phone: (207) 862-3034
106 Western Avenue Fax: (207) 862-5067
Hampden, Maine 04444 email: assessor@hampdenmaine.gov

April 2, 2015

Janet Hughes

Hughes Brothers, Inc.
719 Main Road North
Hampden, Maine 04444

Dear Mrs. Hughes,

I sent an e-mail to David Ledew, Maine Revenue Services on March 24" after Susan Lessard
received your e-mail inquiring about the personal property report and the items you are
contesting. Your e-mail stated that you had an audit of sales tax by Maine Revenue. Thatis a
division separate from Property Tax, like Income Tax and Sales Tax are two different divisions.
All of the divisions above, work under the “umbrelfa” of Maine Revenue Services, but they are
all overseers of one particular portion of the revenue stream.

Mr. Ledew called me on March 30™ to respond to my inquiry {| had attached your e-mail to
Susan}. This is the second time 1 have called to inquire about information you may have gotten

and meetings that you may have had with Maine Revenue Property Tax Division and this is the
second time | have been told that there has been no meeting nor has anyone from the Property
Tax Division reviewed or visited your pit in Winterport. In fact, | have been told that it is a
determination that needs to be made at this level. t have not been allowed access to the pit to
inspect how the property is situated. You state that it is permanently affixed to the ground
however it cannot be determined from the photos you submitted to me along with your e-mail
of luly 18", 2014.

If the equipment is permanently affixed to the ground, it would be considered Real Estate and
not personal property. The motorized equipment, such as the loader and trucks would be
taxable as personal property in Hampden but the attached equipment would not.

It may be best for us to try and set up an appointment with Herb Dickey, Winterport Assessor
and review the property to verify what is and is not affixed to the ground. If this is a route you
would like to pursue, please call me and I will try to arrange things on this end.

| look forward to your response.

Sincerely,

;éé@fgiﬁ%kz;'

Kelly J. Karter, CMA




CERTIFICATE OF ABATEMENT
36 M.R.S.A. Section 841

I, the undersigned assessor of the Town of Hampden, hereby
certify to Cheryl M. Johnson, Tax Collector, that an
abatement of FY 2015 property taxes which were committed to

you on August 20, 2014 has been granted by me as follows:

Property Owner Hughes Brothers Inc.

Property Description Personal Property
Property Type: Real Personal xxx

Amount of abatement granted: $10,654.00

Reason: Property is permanently affixed to the land.

You are hereby discharged from any further obligation to

collect the amount abated.

Signed: ._légégyﬁé;l_#ggiLl&4=, Date:04/23/2015

No: 2014/2015 #13

Acct: PP 96



Phone: (207) 862-3034
Fax: (207) B62-5067
email:assessor@hampdenmaine.gov

Town of Hampden
106 Western Avenue
Hampden, Maine 04444

April 23, 2015

Peter & Janet Hughes
Hughes Brothers Inc.
719 Main Road North
Hampden, Maine 04444

RE: Winterport Pit Personal Property
Dear Mr. & Mrs. Hughes,

As | have requested, for over a year, | was allowed entrance into your pit in Winterport
on April 14, 2015. Ed was very informative and explained the process to me and how it
all worked. There were items of personal property (mining) that were undeniably affixed
to the ground. As a result of that inspection | have issued an abatement on your
personal property taxes of $10,654.00. There is still a balance remaining that consists
of the front loaders, portable screen and the Caterpillar dump truck with the oversized
tires.

I recall you (Janet) saying that you were described by the State as a “manufacturing
facility” not a “mining facility”. If you can provide me with that documentation, 1 will
review the remaining items.

If you have any questions, please do not hesitate to call me. Again, thank you for the
tour of the facility.

MQM

Kelly J. Karter, CMA
Hampden Assessor .




Phone: (207) 862-3034
Fax: (207) 862-5067
email:assessor@hampdenmaine.gov

Town of Hampden
106 Western Avenue
Hampden, Maine 04444

April 23, 2015

S
Hughes Brothers inc.
719 Main Road North
Hampden, Maine 04444

RE: Winterport Pit Personal Property

Dear Mr. &-Mrs-Highes, €47

As | have requested, for over a year, | was aliowed entrance into your pit in Winterport
on April 14, 2015, Ed was very informative and explained the process to me and how it
all worked. There were items of personal property (mining) that were undeniably affixed
to the ground. As a result of that inspection | have issued an abatement on your
personal property taxes of $10,654.00. There is still a balance remaining that consists
of the front loaders, portable screen and the Caterpillar dump truck with the oversized
tires.

I recall you (Janet) saying that you were described by the State as a “manufacturing
facility” not a “mining facility”. If you can provide me with that documentation, 1 will
review the remaining items.

If you have any questions, please do not hesitate to call me. Again, thank you for the
tour of the facility.

Sincerely,
&:5: Lop b ¢Eé,;i7,mu
Kelly J. Karte%r CMA W 2 f '

Hampden Assessor ﬁ' : /ﬁ/ Tt ./_db /d"‘p

Mm- " apareccat
Ty




- MRS I SUVE UL AL U FUI SO0 U LD 44 TDOCE VIEWSPILE

Kelly Karter <assessor@hampdenmaine.gov>

Hughes Brothers

2 messages

Kelly Karter <assessor@hampdenmaine.gov> Thu, Ju! 2, 2015 at 9:20 AM
To: david.p.ledew @ maine.gov

Hi David,

| have attached a letter | just received today from Hughes Bros. regarding only the motorized equipment
{loaders, portable screen, and unregistered dump truck). | was allowed entrance to the pit in April of this year,
after being refused for a year. | abated all of the equipment that was obviously “permanently” affixed to the
ground.

My concern is the request for the council to set tax policy. Does your office have an opinion on that? | have
forwarded this onto the Town Attorney for his advice as well.

Have a great 4th!

Kelly

Kelly J. Karter, CMA
Hampden Assessor

106 Western Avenue
Hampden, Maine 04444
Tel: 207-862-4500

Fax: 207-862-5067

=y DOCO75.pdf
= g1k

Ledew, David P <David.P.Ledew@maine.gov> Thu, Jul 2, 2015 at 11:16 AM
To: Kelly Karter <assessor@ hampdenmaine.gov>

They cannot tell you your job, however after a year and up to three, the municipal officers can abate for what
they may feel is an illegal assessment.

From: Kelly Karter [mailto:assessor@hampdenmaine.gov]
Sent: Thursday, July 02, 2015 9:21 AM

To: Ledew, David P

Subject: Hughes Brothers

{Quoted text hidden]

2 attachments
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Bt STATE OF MAINE

Inter-Departmental Memorandum  py..__December 9, 1980

To Ceorge Mayo, Director Dept. __Pronmerty Tax
From James A. Buckley, Assistant _ﬁf; Dept.___ Attorney General
St Town Meeting's Control Over Assessors

W
You posed the question of whether a town meecting can tell

the assessors how they will assess. I have concluded that they
cannot,

The Supreme Judicial Court has frequently referred to the
unique position as public officers which assessors have
historically occupied. 1In Dillon v. Johmson, 322 A.2d 322 (1974),
the Court said:

[Assessors] have certain responsibilities
which are unique and distinct from those of
other elected officials. Since their duties
are defined by statute [chapters 102 and 105
of Title 36] they are not subject to the
direction and control of the municipalities
in which they function. Young v. Johnson,
161 Me., 64, 207 A.2d 392 (1985).

Section 328 does not change the duties imposed on and the
authority granted to the assessors, nor was it intended by § 328
Lo change the principle that the assessors are not subject to
the direction and control of the municipality. The word
"municipality™ as used in section 328 is meant to refer to all
appropriate municipal officials, whether assessors, selectmen
or a town meeting. The section is designed to ensure that the
municipalities' independence and invention is not unduly restrained
by the Bureau of Taxation in enforcing the assessing standards.
The word "municipalities" is used instead of "assessors' because
some of the functions and procedures listed could be administered
or determined by other officials, e.g. budgets, office hours.
Although the section recognizes other officials may determine
the budget or hours of the assessors office, it would be incorrect,
however, to conclude chat, therefore, section 328 empowers the
municipalicy, distinct from the assessors, to dictate assessing
methods to the assessors. The well-established principle referred
to in Dillen v. Johnson is still the law.

You also asked whether section 2.01 of the Orrington Charter
empowers the town meeting to so control the assessors. That
section authorizes town meeting action only on matters that fall
within the jurisdiction of cthe town. Assessing property values
is a matter within the jurisdietion of the assessors, not the town'
therefore, section 2.01 does not authorize the town meeting to
control the assessors. Even if the section did so aurhorize,

@ it would be of no effect since the assessor's independence of
control by the municipality is dictated by the constitution and
laws of Haine,

JaB:cce



KENDALL A, YOUNG, PETITIONER vs . ERNEST H. JOHNSON, STATE TAX ASSESSOR
ROSCOE B. JACKSON MEMORIAL LABORATORY, INTERVENOR MOUNT DESERT ISLAND
BIOLOGICAL LABORATORY, INTERVENOR

Maine Supreme Judicial Court

161 Me. 64; 207 A.2d 392; 1965 Me.

February 26, 1965

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff taxpayer
sought review of the decision of a Maine trial court,
which denied the majority of the taxpayer's request
to compel defendant state tax assessor to place the
intervenor laboratories' property on the fax
assessment rolls of a municipality in the taxpayer's
mandamus action against the assessor.

OVERVIEW: The taxpayer filed 2 mandamus action
against the assessor to compel the assessor to
pface lhe property of the laboratories on the tax
assessment rolls of a municipality. Tha trial court
denied the majority of the taxpayer's request, but
order that a few of the laboratories’ properties be
placed on the assessment rolls. On appesal, the
court dismissed the appeal and directed that both
the peremptory and alternative writs quashed. The
court held that mandamus was the appropriate
method of challenging the decision of the assessor
because there was no statulory provision that
provided for an appeal of the assessor's decision.
However, the court concluded that although Me.
Rev. Stat. Ann. ch, 16 § 72 provides the assessor
with the discretion to order a municipality to place a
property on its assessment rolls, the assessor could
not be compelled by mandamus to take such
action.

QUTCOME: The court dismissed the taxpayer's
appeal of the trial court's denial of the taxpayer's
request to compei defendant state tax assessor to
place the intervenor laboratories' property on the
tax assessment rolls of a municipality and directed
that both the peremptory and alternative writs
quashed.

COUNSEL:
[.-w1]

Orman G. Twilchell , for Petitioner. Ralph W.
Farris, Asst. Alty. Gen ., for State Tax Assessor.

Mitchell and Ballou , by James E. Milchell, for
Jackson Memorial Lab.

Edwin R, Smith, for Mount Desert Island
Biological Laboratory.

JUDGES:
SITTING: WILLIAMSON, C.J., TAPLEY,
WEBBER, SULLIVAN, SIDDALL, MARDEN, JJ.

OPINIONBY:
SIDDALL

OPINION:

[**393] ['66] SIDDALL, J. This is a petition
for mandamus brought by the plaintiff, a resident
and taxpayer of the Town of Bar Harbor, hereafter
called the Appellant, against the State Tax
Assessor, hereafter called the Assessor. The
complant, as amended, sesks to compel the
Assessor to cause to be placed upon lhe
assessment rolls for taxation at their just value,
cerlain real estate and personal property of the
Roscoe B. Jackson Memorial Laboratory, hereafter
called the Memorial Laboratory, and of the Mt
Desert Island Biological Laboratory, hereafter called
the Biological Laboratory. The Memorial Laboralary
and the Biological Laboratories each filed a petition
for leave 1o participate in the action in such manner
as the court might direct, and was ordered to show
cause against the issuance of the writ and granted
leave [*"*2] to make a retumn to the writ. An
alternative writ of mandamus was issued by the



court ordering the Assessor to cause to be placed
upon the assessment rolls for the Town of Bar
Harbor the said real estate and personal property.
The Assessor, as well as the Laboratories, filed an
answer thereto.

The assessor filed a motion to dismiss the
alternative writ on the grounds that (1) the petition
and alternative writ, as amended, fails to show any
legal duty on the part of the Assessor that he had
not already perormed, (2} the ['67] statute
involved is discretionary on the part of the
Assessor, (3) mandamus is no longer available for
raview of admintstrative action. (R. 80, B1 R.C.P.),
(4) said alternative writ upon its face shows that all
legal duties imposed {**394] upon the Assessor by
R.S., 1954, Chap. 16, Sec. 68 and 72 have been
fully complied with, (5) that the alternative writ fails
to allege sufficient facts to show that the Assessor
has the ability to perdorm the commands of the
altsrnative writ, The issues raised in the motion to
dismiss were disposed of in the judgment rendered
by the court below.

The court, after hearing, found the great bulk of
the real and [***3] personal properties of the
Laboratories to be taxexempt, and directed the
Assessor to cause certain other propertiss to be
placed upon the assessment rolls for taxation, From
this decision an appeatl was taken by the Appellant.

In his petition the Appellant sets forth the duties
of the Assessor as they are contained in R.S.,
1954, Chap. 16, Sec. 68, as amended, and in Sec.
72 of the same chapter. We quote [HN1] the
pertinent parts of these sections as follows:
“The state Tax assessors shall have and exercise
general supervision over the administration of the
assessment and taxation laws of the state, and over
local assessors and all other assessing officers in
the performance of their duties, to the end that all
property shall be assessed at tha just value thereof
in compliance with the laws of the state.” R.S.,
1954, Chap. 16, Sec. 68, as amended, [HN2]
"The state tax assessor shall, at his own instance or
on complaint made to him, diligently investigate all
cases of concealment of property from taxation, of
under valuation and of failure to assess property
liable to taxation. He shall bring to the attention of
town assessors all such cases in their respective
towns. He shall direct [***4] proceedings, actions,
and prosecutions to be instituted to enforce all laws
relating to the assessment and ['6B] taxafion of
property and to the liability of individuals, public
officers and officers and agents of corporations for
failure or negligence to comply with the provisions
of the laws governing the assessment or taxation of

property, and the attomey general and county
attorneys, upon the written request of the state tax
assessor, shall institute such legal proceedings as
may be necessary to carry out the provisions of this
chapter. The state tax assessor shall have power
to order the reassessment of any or all real and
personal property, or either in any town wherein his
judgment such reassessment is advisable or
necessary to the end that all classes of property in
such town shall be assessed in compliance with the
law. Neglect or failure to comply with such orders
on the part of any assessor or other official shall be
deemed willful neglect of duty and he shall be
subject to the penalties provided by law in such
cases."

R.S.., 1954, Chap. 16, Sec. 72.

The Assessor contends that mandamus does
not lie in this case because the Appeliant has an
adequate remedy for (***5] review by filing a
complaint with the court under the provisions of
Rule 80B MRCP, Under Rule 80B (a) MRCP, when
a stalute provides for review by the Superior Court
of any action by a government agency, elc.,
whether by appeal or otherwise, or when any
judicial review of such action has theretofore been
available by extraordinary writ, proceedings for
such review shall be instituted by complaint. We
agree with the conclusions of the justice below, that
this rule, supplemented by Rule 81, (b) (1) is not
applicable to the administrative action taken in this
case, and that mandamus is the proper remedy
provided that the requirements of such a writ are
{HN3] met. R.S., 1954, Chap. 16, Sec. 72 provides
that the Assessor shall, at his own instance or an
complaint made to him, investigate all cases of
fallure to assess property liable 1o taxation, and
requires that the Assessor diligently investigate all
such cases and bring [‘69] them to the attention of
the local assessors. The Assessor in the instant
case made an investigation, made findings, and
notified the local assessars and the complainant.
The statute [**395] does not pravide far an appsal
from the decision of the Assessor [**6] and a
judicial review of that decision by extraordinary writ
has never been available to a complainant. Our
rules, undoubtedly, in many cases, require
proceedings to be initiated by complaint, instead of
by a petition for mandamus. The present case is not
one of those cases. Wa consider the petition in this
case 1o be a petition for mandamus brought by the
Appeliant to compel the Assessor to perform a duty
which the Appeilant claims the Assessor was
abliged to perfarm, to wit: to cause certain property
to be placed upon the assessment rolls of the Town



of Bar Harbor. The proceedings are governed by
the technical rules of law relating to mandamus.

The writ of mandamus is of ancient origin.
[HN4] Aithough the writ is authorized by R.S., 1954,
Chap. 129, Sec. 17, as amended, it is govemned by
the rules of common law. Weeks v. Smith, et al .,
81 Me. 538, 544. Mandamus is an extraordinary
remedy. The writ Is one requiring the doing of
some specific duty, imposed by law, which the
applicant, otherwise without remedy, is entitled to
have performed. Rogers v. Selectmen of
Brunswick, 135 Me. 117, 119.

[HN5] Mandamus is designed to compel action
and not to control decision. [***7] The writ is
granted in the sound discretion of the court.)t is not
a writ of right. Chequinn Corporation v. Mullen, et
al., 159 Ma. 375, 377. If the officers are required to
act in a judicial or deliberative capacity, the court
cannat control thelr official discretion, but may
compel them to exercise . Littlefield, Attorney
General, et al. v. Newell, et al ., B5 Me. 246, 249,
[HN6] "Mandamus is an appropriate and necessary
proceeding whera a petitioner shows: (1) that his
right to have the act done, which is sought by the
[*70] writ, has been legally established; (2) that it is
the plain duty of the party against whom the
mandate is sought ta do the act, and in the doing of
which no discretion may be exercised; (3) that the
writ will be availing, and that the petitioner has no
other sufficient and adequate remedy. Dennett v.
Mfg. Co ., 108 Maine, 476, 478."

Webster v. Baliou, 108 Me, 522, 524,
"While authorities are numerous and in entire
harmony upon the point in issue, we find a well
expressed statement in a very recent note to State
v. Stuisman , 776 Ann. Cases, 1814D, where the
following language is used; [HN7] 'When the law
requires a public {***8] officer to do a specified act,
in a specifiad way, upon a conceded state of facts,
without regard to his own judgment as to the
propriety of the act, and with no power to exercise
discretion, the duty is ministerial in character and
performance may be compelled by mandamus if
there is no other remedy. When, however, the law
requires a judicial determination to be made, such
as the decision of a question of fact, or the exercise
of judgment in deciding whether the act should be
dona or not, the duly is regarded as judicial and
mandamus will not lie to compel performance.' See
also High's Extraordinary Legal Remedies, Sec. 24;
Wood on Mandamus Page 19; extensive note to
Dane v. Derby , (54 Maine, 95) found in 89 Am.
Dec., 722; and extensive note to State v. Gardner ,

98 Am. St. Rep., BS8; Denett v. Acme Mfg. Co., 106
Maine, 478."

Nichols v. Dunton , 113 Me, 282, 283, 284,
However, mandamus is available to promote justica
when there has been an abuse of discretion which
has resulted in manifest injustice.  Chequinn
Corporation v. Mullen, et al., supra .

It is here noted that the Appellant argues that
the Assessor did not conduct a diligent
investigation. {***9] If not, he undoubtedly could be
compeiled to make such an investigation, [*71] as
it was clearly his statutory {**396] duty to do so.
Howsver, we are not concemed with the claim of
the Appellant in this respect. The Appellant does
not seek to compel the Assessor to conduct a
diligent investigation but to cause the properties of
the Laboratories to be placed upon the tax rolls.

At this time we note also that the claim is made
that the peremptory writ must strictly follow the
alternative writ, and that if the full relief requested
and ordered by the altemnative writ cannot be
granted no relief at ali may be given. We consider
such a harsh rule not applicable 1o the situation
present in the instant case in which the peremptory
writ does not enlarge upon the terms of the
alternative writ, and orders the parformance of only
part of the acts referred to in that writ. It is sufficient
for the purposes of this case to state that the
peremptory writ was not broader in its terms than
the altemnative writ. We take this occasion, however,
to suggest that we would not now be disposed to
follow Dane v. Derby , 54 Me. 95, 102 insofar as
that case holds that the peremptory [***10] writ
may not grant relisf short of the "full extent®
requested and orderad by the alternative writ,

Was there a plain duly on the part of the
Assessor to cause the property of the Laboratories
to be placed upon the tax rolls?

Local assessors in this state have historically
accupied a unique position as public officers. Their
duties and authority are imposed by law. They are
not liable to the direction and control of the
municipality. A town has no power to abate a tax
assessed by the local assessors. Inhabitants of
Brownville v. U.S. Peywood and Shank Company ,
123 Me. 379, 382, R.S., 1954, Chap. 16, Sec. 68,
as amended, gives the Assessor general
supervision over the administration of the
assessment and taxation laws of this state and over
local assessors and all other assessing officers
[*72] in the performance of their duties. [HNB] The
provisions of this section, however, are not broad
enough to authorize the Assessor to order the local



assessors o include in the assessment rolls
property considered by the local assessors to be
tax exempt. Any authority on the part of the
Assessor in this respect must be found, if any
exists, in Section 72.

[HNS] Under the provisions [***11] of Section
72 the Assessor has the power to order the
reassessment of any or all real and personal
property, or either, in any town where in his
judgment such reassessment is advisable or
necessary to the end that all classes of property in
such town shall be assessed in compliance with the
law. Assuming that this provision is broad enough
to authorize the Assessor to order the local
assessors to inciude in the tax rolls property
theratofore carried as exempt property, we rule that
under the terms of the statute action thereunder is
entirely within the discretion of the Assessor. After
recelving such an order the local assessors, upon
failure to comply therewith, become liable for willful
neglect of duty and subject to all penalties pravided
by taw in such cases. Furthermore, the only appeal
provided in such a case is by petition and appeal as
from the original assessment. There is na provision
for a hearing or for an appeal by the local
assessors. Taking these factors into consideration,
the Assessor might well hesitate to exercise his
discration by issuing such an order. The Assessor
has the privilege of resorting to this procedure in ail
cases coming within the meaning of [**"12) the
statute but cannot be compelled by mandamus to
do so.

In no other part of Section 72 is the Assessor
emplowered to control the action of the local
assessors by ordering them to place property on
the assessment rolls. He may thereunder direct the
attorney general or the cunty attorney to institute
legal proceedings to compe! local assessors io
comply with the provisions of law governing the
assessment or taxation of property. In such event
the local assessors [*73] cannot be compelled to
place property on the assessment [*"397] rolls
except after hearing and judgment against them.
The Appellant does not ask that the Assessor be
ordered to direct legal proceedings against the local
assessors. He asks that the Assessor be ordered to
cause the property to be placed upon the tax ralls,
and the order in the altermative writ follows this
request.

The alternative writ Is regarded as the
foundation of all the subsequent proceedings in the
case. |t should expressly and cleary state the
precise thing which is required of the respondent.
In its form and general features, the peremptory writ

of mandamus differs only from the alternative writ in
the omission of the alternative [***13] clause,
substituting therefor a peremptory and absolute
command against which no cause can be shown. It
is tested by the same principles applicable in
construing the sufficiency of the alternative writ.
See High's Extraordinary Remedies, Sections 537,
538, 539, 578, and 564,

[HN10] The peremptory writ of mandamus is a
stern, harsh writ and when issued is an inflexible
peremptory command to do a particular act without
condition, limitation, or terms of any kind.
Disobedience to its commands may subject the
person against whom the writ is issued 1o
proceedings for contempt. It is therefore essential
that the mandate state the duty required in clear,
distinct, and explicit terms. See Bangor v. County
Commissioners , 87 Me. 294, 297. Harishom v.
Assessors of Ellsworth , 60 Me. 276, 281; Nolan v.
McCoy {(R.L) 73 A. {2nd) 693 (1950); 55 C.J.S.
Mandamus, Secs. 318, and 319; 35 Am. Jur.,
Mandamus, Sec. 351 and 381.

An examination of the alternative writ discloses
the following allegations, to wit, that it is the duty of
the State Tax Assessor to exercise general
supervision over the administration of the
assessment and taxation laws of the [*74] State
(***14] of Maine, and over local assessors and all
other assessing officers in the performance of their
duties to the end that all property shall be assessed
at their just value thereof in compliance with the
laws of the state, and that it is the further duty of the
State Tax Assessor to bring to the atiention of the
town assessors all cases in their respective towns
consisting of failure to assess property liable to
taxation, and it is his further duty to direct
proceedings, actions, and prosscutions to be
instituted to enforce all laws relating to the
assessment and taxation of property.

The mandatory clause of the alternative writ
commands the appellant to cause certain properties
of the laboratories to be placed upon the
assessment rolis.

It is clear that the commands of the peremptory
writ cannot enlarge upon those contained in the
alternative writ.

We have already determined that a direct order
to the local assessors under Section 72 is entirely
discretionary on the part of the Assessor. i the
mandatory clause of the allernative writ was
designed to order the Assessor to compel the local
assessors to place the property on the tax rolls, on
the theory that the Assessor had [***15] authority to



do so under his general supervisory powers, the
mandatory order was not proper because he had na
general power to compel the lacal assessors to taka
such action. If it was the purpase of the alternative
writ to compel the Assessor to direct the attorney
general or county attorney to institute proceedings
against the local assessors, the mandate does not
so state with the clarity and explicitness to which
the Assessor was entitled, and which the law
requires to be given.

For the reasons hereinbefore stated no writ of
mandamus may as a matter of law be issued to
"cause to be placed upon the assessment rolls for
taxation® real or personal property. At this point,
under the facts peculiar to ['75] this case, the

entry as o the appeal poses a dilsmma. Of the 13
points of appeal, all but 1 challenges the trial court's
finding on the facts. The remaining point contends
that the trial court {**388] erred in failing to order
the peremplory writ upon the terms of the
alternative writ. Tha effect of sustaining the appeal
would imply that the appellant is entitled to all of the
remedy which he seeks. A denial of the appeal
would affirm the action of the trial justice [***16)
and leave the peremptory writ in effect. Neither
result is possible as a matter of law. We, therefore,
dismiss the appeal and direct that bothd the
peremptory and alternative writ be quashed. No
costs to either party on appeal.

So ordered .



